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Presidential Documents

Title 3—

The President

Billing code 4710-10-P

Presidential Determination No. 2012-01 of October 4, 2011

Certification and Determination With Respect to the Child
Soldiers Prevention Act of 2008

Memorandum for the Secretary of State

Pursuant to section 404 of the Child Soldiers Prevention Act of 2008 (CSPA)
(title IV, Public Law 110-457), I hereby: certify that the Government of
Chad has implemented measures that include an action plan and actual
steps to come into compliance with the standards outlined in the CSPA,
and has implemented policies and mechanisms to prohibit and prevent
future government or government-supported use of child soldiers and to
ensure that no children are recruited, conscripted, or otherwise compelled
to serve as child soldiers.

I hereby determine that it is in the national interest of the United States
to waive the application of the prohibition in section 404(a) of the CSPA
with respect to Yemen; and further determine that it is in the national
interest of the United States to waive in part the application of the prohibition
in section 404(a) of the CSPA with respect to the Democratic Republic
of the Congo, to allow for continued provision of International Military
Education and Training and non-lethal Excess Defense Articles, and issuance
of licenses for direct commercial sales of military equipment; and I hereby
waive such provisions accordingly.

You are authorized and directed to submit this determination to the Congress,
along with the accompanying Memorandum of Justification, and to publish
the determination in the Federal Register.

THE WHITE HOUSE,
WASHINGTON, October 4, 2011.
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MEMORANDUM OF JUSTIFICATION
REGARDING THE CERTIFICATION AND DETERMINATIONS
PURSUANT TO THE CHILD SOLDIERS PREVENTION ACT OF 2008

Pursuant to section 404 of the Child Soldiers Prevention Act of
2008 (Title IV, Public Law 110-457) (the "CSPA"), the President
has certified that the Government of Chad has taken the
necessary steps to allow for reinstatement of assistance
pursuant to section 404 (d), and determined that it is in the
national interest of the United States to waive with respect to
Yemen and to partially waive with respect to the Democratic
Republic of the Congo, the application of the prohibition in
section 404 (a) of the CSPA. The justification for this
determination with respect to each country is set forth in this
memorandum.

Chad

The Government of Chad has implemented measures that include an
action plan and actual steps to come into compliance with the
standards outlined in the CSPA, and has implemented policies and
mechanisms to prohibit and prevent future government or
government -supported use of child soldiers and that are designed
to ensure that children are not recruited, conscripted, or
otherwise compelled to serve as child soldiers.

The United Nations-led Country Task Force on Monitoring and
Reporting Children and Armed Conflict in Chad has reported that
it has not verified any cases of child soldier recruitment or
use by the Government of Chad in 2011. On June 14, 2011, the
Government of Chad signed a comprehensive child soldier action
plan with the United Nations. The plan includes commitments
relating to cooperation with the United Nations; demobilization
and reintegration of child soldiers; prevention, awareness
raising, and capacity building; legal procedures and discipline
for offenders; and access to military sites for detection and
investigation of the use of child soldiers. Chad's action on
some portions of the action plan, including the drafting of a
child protection code to include penalties against those who use
child soldiers and the issuance of an internal military order
prohibiting the use of child soldiers, are still underway. To
help ensure effective implementation of the plan, the Government
of Chad has started convening regular interagency meetings on
this plan and is currently in the process of naming high-level
officials to serve as the focal points. The Government of Chad
has instituted various mechanisms and policies to prevent and
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prohibit recruitment and use of child soldiers, such as training
segssions for military officials on child rights and child
protection and providing access to international representatives
to military installations and other sites of interest so that
they can conduct monitoring activities. Since 2010, Chad has
turned over some 1,000 children to UNICEF and nongovernmental
organizations 'for reintegration programs.

Democratic Republic of the Congo (DRC)

The President has determined that it is in the national interest
of the United States to partially waive application of the
restrictions in section 404 (a) of the CSPA to the DRC. The
partial waiver will not allow the provision of Foreign Military
Financing (FMF), but will allow for continued provision of
International Military Education and Training (IMET) assistance
and nonlethal Excess Defense Articles (EDA) and issuance of
licenses for direct commercial sales of military equipment.

The Government of the DRC has taken some steps to reduce child
soldiers (e.g., awareness campaigns among the Congolese Army and
partnering with international organizations on training
materials). In addition, some Armed Forces of the Republic of
Congo (FARDC) commanders are making an effort to remove child
soldiers from the ranks and turn them over to the U.N.
Organization Stabilization Mission in the DRC, UNICEF, or other
humanitarian organizations. However, the challenges the
Government of the DRC faces in its efforts to integrate former
rebel and militia groups, including the National Congress for
the Defense of the People, into the FARDC have been a major
hindrance to reducing the number of child soldiers. The
integration process continues to be plagued by the persistence
of separate command structures within the FARDC that do not
respond to FARDC directives, including a specific prohibition
against the use of child soldiers. As a result, the progress
that has been made in the DRC on child soldiers does not yet
represent the kind of institutional change required to make real
progress toward eliminating child soldiers.

It is in the national interest of the United States to continue
certain funding that would otherwise be restricted by this
provision. Funding for programs that would be affected by the
CSPA sanctions include programs that support the
professionalization of the FARDC. For example, providing funds
for IMET allows the United States to invite FARDC soldiers to
training programs wherein U.S. values and norms are firmly
inculcated into participants and through which the United States
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will be able to emphasize its agenda on human rights, the rule
of law, and civilian control of the military while
professionalizing the DRC military. In addition to IMET courses
taken in the United States, IMET also provides mobile training
courses and seminars through the Defense International Institute
for Legal Studies, the Defense Resource Management Institute,
and the Center for Civil-Military Relations on human rights,
rule of law, and professional standards that will also be
continued under a partial national interest waiver.

Continuing U.s. support and assistance to the FARDC in the form
of nonlethal EDA and licenses for direct commercial sales of
U.S. origin defense articles would have a similarly positive
effect on broader U.s. objectives with respect to increasing
stability and providing greater civilian protection in the DRC,
particularly in eastern DRC, and assist the DRC's security
sector reform efforts. Continuing U.S. support and assistance
to the FARDC on defense reform and training the next generation
would have a direct and positive effect on reducing the use of
child soldiers.

Although FMF funds also play a role in assisting the DRC's
security sector reform efforts and achieving U.s. objectives
with regard to security in the DRC, a partial rather than a full
national interest waiver has been issued in order to send a
clear message to the DRC that ending the practice of using child
soldiers is a high priority for the United States Government.

In accordance with the 2011 Trafficking in Persons Report, and
pursuant to the Victims of Trafficking and Violence Protection
Act of 2000, the United States Government has already determined
that it would not be appropriate to provide Fiscal Year 2011 and
Fiscal Year 2012 Foreign Military Financing (FMF) funds to the
ground forces of the FARDC. Pursuant to the CSPA, provision of
Fiscal Year 2012 FMF to the air and maritime elements of the
FARDC will also be prohibited. Restricting this funding will
underscore the priority that the United States Government places
on sanctioning those that use and recruit child soldiers.
Continuing with other forms of assistance will emphasize our
desire to continue to support programs that aid security sector
reform and instill respect for universal human rights, including
the imperative to adequately protect children, throughout the
FARDC.
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Yemen

The President has determined that a full waiver of the
prohibition in section 404 (a) of the CSPA with respect to Yemen
is in the national interest of the United States.

Yemen is a key partner in counterterrorism operations against
al-Qa'ida in the Arabian Peninsula, an al-Qa'ida affiliate that
has previously attempted to attack the United States, and has
vowed to continue such attacks in the future. Cooperation with
the Yemeni government is a vital piece of the U.S. national
strategy to disrupt, dismantle, and defeat al-Qa'ida and its
affiliates and adherents by denying them sanctuary in the
ungoverned spaces of Yemen's hinterland. Removing the
Administration's flexibility to provide security assistance
would have the potential to jeopardize the Yemeni government's
capability to conduct special operations and counterterrorism
missions.

The section 404 (a) prohibition would affect the planned
obligation of Fiscal Year 2012 IMET funding and FMF funding. In
addition, Yemen would not be eligible for section 1206 funding
to improve its counterterrorism capabilities. Were the
Administration unable to provide these forms of assistance as
warranted by conditions on the ground, the harm to the long-term
bilateral relationship would be diminished and the overall
capacity of the Government of Yemen to maintain security and
conduct counterterrorism operations would be significantly
hampered.

IMET programs are critical to the United States Government's
ability to influence and train current and future Yemeni
military leaders. Fiscal Year 2012 IMET would include the
following types of activities: Yemeni attendance in junior
officer professional military education, civil-military
relations training, and English language instructor training and
materials.

The FMF program for Yemen includes funding programmed for C-130
spare parts, training, and technical manuals that are critical
to support Yemen's tactical 1lift capability, and support for
UH-1 helicopters. Additionally, it will support critical
training and unit and individual equipment for counterterrorism
forces. Without FMF, the ability of Yemeni government forces to
transport counterterrorism forces quickly throughout the country
would substantially diminish. Further, FMF supports maritime
security and interdiction capability (fast patrol boats,
floating piers) which will expand the capacity of the Yemeni
Navy and Coast Guard to patrol and protect their coastline and ports.

[FR Doc. 2011-27718
Filed 10-24-11; 8:45 am]
Billing code 4710-10-C
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS-2010-0018]

RIN 0579-AD37

Importation of Fresh Baby Kiwi From
Chile Under a Systems Approach

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the fruits
and vegetables regulations to allow the
importation into the continental United
States of baby kiwi fruit from Chile,
subject to a systems approach. Under
this systems approach, the fruit must be
grown in a place of production that is
registered with the Government of Chile
and certified as having a low prevalence
of Brevipalpus chilensis. The fruit must
undergo pre-harvest sampling at the
registered production site. Following
post-harvest processing, the fruit must
be inspected in Chile at an approved
inspection site. Each consignment of
fruit must be accompanied by a
phytosanitary certificate with an
additional declaration stating that the
fruit had been found free of Brevipalpus
chilensis based on field and
packinghouse inspections. This final
rule allows for the safe importation of
fresh baby kiwi from Chile using
mitigation measures other than
fumigation with methyl bromide.
DATES: Effective Date: November 25,
2011.

FOR FURTHER INFORMATION CONTACT: Mr.
David B. Lamb, Import Specialist,
Regulatory Coordination and
Compliance, PPQ, APHIS, 4700 River
Road Unit 133, Riverdale, MD 20737—
1231; (301) 734—-0627.

SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Fruits
and Vegetables” (7 CFR 319.56-1
through 319.56-52, referred to below as
the regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests that are
new to or not widely distributed within
the United States.

Previously, under the regulations, the
importation into the United States of
fresh baby kiwi (Actinidia arguta) from
Chile was allowed only if the fruit was
fumigated with methyl bromide. On
March 21, 2011, however, we published
in the Federal Register (76 FR 15225—
15228, Docket No. APHIS-2010-0018) a
proposal ! to amend the fruits and
vegetables regulations to allow the
importation into the continental United
States of baby kiwi fruit from Chile,
subject to a systems approach. We
proposed that the fruit would have to be
grown in a place of production that is
registered with the Government of Chile
and certified as having a low prevalence
of Brevipalpus chilensis. The fruit
would have to undergo pre-harvest
sampling at the registered production
site. Following post-harvest processing,
the fruit would have to be inspected in
Chile at an approved inspection site.
Each consignment of fruit would have to
be accompanied by a phytosanitary
certificate with an additional
declaration stating that the fruit had
been found free of Brevipalpus chilensis
based on field and packinghouse
inspections.

We solicited comments concerning
our proposal for 60 days ending May 20,
2011. We received 23 comments by that
date. They were from private citizens,
growers, shippers, trade associations, a
State department of agriculture,
industry groups, and the Government of
Chile. Most of the commenters
supported the proposed rule, with only
one opposing it outright and another
supporting it with reservations. The
issues raised by the commenters are
discussed below.

One commenter, while generally
supportive of the proposed rule,
expressed concern about how the
imports of baby kiwi from Chile that

1To view the proposed rule, the PRA, the RMD,
the economic analysis, and the comments we
received, go to http://www.regulations.gov/
#!docketDetail;D=APHIS-2010-0018.

would be allowed under this
rulemaking could affect domestic kiwi
growers. The commenter suggested that
we should have provided a more
extensive discussion of that potential
impact, including statistics, in the
preamble to the March 2011 proposed
rule. The commenter did not present
any new information, however.

In the economic analysis that
accompanied the proposed rule and was
summarized in the preamble, we
concluded that we expect the impact of
fresh baby kiwi fruit imports from Chile
to be minimal for domestic producers
due to timing differences (baby kiwi
would likely be imported from Chile
during the off-season for U.S. producers)
and the small quantity that we
anticipated would be imported. The full
economic analysis, which was
conducted in accordance with Executive
Order 12866 and the Regulatory
Flexibility Act and was posted on the
Regulations.gov Web site along with the
proposed rule, featured a more
extensive discussion of the possible
economic impact of the rulemaking,
including the potential impact on small
growers. As the commenter did not
present any evidence to the contrary, we
stand by our original determination that
the economic impact of the rulemaking
on domestic growers of baby kiwi is
likely to be minimal.

A commenter from a State Department
of Agriculture stated that shipments of
baby kiwi from Chile should not be
allowed entry into Florida until the
effectiveness of the phytosanitary
measures required under the proposed
systems approach has been
demonstrated through their use on baby
kiwi imported from Chile into lower-
risk States.

We have determined, for the reasons
described in the risk management
document (RMD) that accompanied the
March 2011 proposed rule, that the
measures specified in the RMD will
effectively mitigate the risk associated
with the importation of baby kiwi from
Chile. The commenter did not provide
any evidence suggesting that the
mitigations are not effective. Therefore,
we are not taking the action requested
by the commenter.

For greater clarity, we are making a
change in this final rule to the
requirement for an additional
declaration on the phytosanitary
certificate accompanying shipments of
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baby kiwi from Chile. As originally
proposed, the additional declaration
had to state that the fruit in the
consignment was inspected and found
free of Brevipalpus chilensis. This final
rule provides that the additional
declaration must also state that the fruit
was grown, packed, and shipped in
accordance with the requirements of the
systems approach.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the change discussed in this
document.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities. The analysis is
summarized below. Copies of the full
analysis are available on the
Regulations.gov Web site (see footnote 1
in this document for a link to
Regulations.gov) or by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT.

This final rule amends the regulations
to allow the importation of fresh baby
kiwi fruit from Chile into the
continental United States under a
systems approach. The systems
approach provides an alternative to
fumigation with methyl bromide of baby
kiwi imported from Chile into the
continental United States.

The impact of fresh baby kiwi fruit
imports from Chile will be minimal for
domestic producers due to timing
differences (baby kiwi are likely to be
imported from Chile during the off-
season for U.S. producers) and the small
quantity expected to be imported.
Although most U.S. growers of baby
kiwi fruit are small entities by the
standards of the Small Business
Administration, our analysis concludes
that the effects of this rule on U.S. baby
kiwi fruit producers, regardless of their
size, will be minimal.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This final rule allows baby kiwi to be
imported into the continental United
States from Chile. State and local laws
and regulations regarding baby kiwi

imported under this rule will be
preempted while the fruit is in foreign
commerce. Fresh baby kiwi are
generally imported for immediate
distribution and sale to the consuming
public, and remain in foreign commerce
until sold to the ultimate consumer. The
question of when foreign commerce
ceases in other cases must be addressed
on a case-by-case basis. No retroactive
effect will be given to this rule, and this
rule will not require administrative
proceedings before parties may file suit
in court challenging this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMB) under OMB control number
0579-0374.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this rule, please contact Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 851-2908.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we are amending 7 CFR
part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22, 2.80, and 371.3.

m 2. Anew § 319.56-53 is added to read
as follows:

§319.56-53 Fresh baby kiwi from Chile.

Fresh baby kiwi (Actinidia arguta)
may be imported into the continental
United States from Chile under the
following conditions:

(a) Production site registration. The
production site where the fruit is grown
must be registered with the national
plant protection organization (NPPO) of

Chile. Harvested baby kiwi must be
placed in field cartons or containers that
are marked to show the official
registration number of the production
site. Registration must be renewed
annually.

(b) Low-prevalence production site
certification. The fruit must originate
from a low-prevalence production site
to be imported under the conditions in
this section. Between 1 and 30 days
prior to harvest, random samples of fruit
must be collected from each registered
production site under the direction of
the NPPO of Chile. These samples must
undergo a pest detection and evaluation
method as follows: The fruit must be
washed using a flushing method, placed
in a 20- mesh sieve on top of a 200-mesh
sieve, sprinkled with a liquid soap and
water solution, washed with water at
high pressure, and washed with water at
low pressure. The process must then be
repeated. The contents of the 200-mesh
sieve must then be placed on a petri
dish and analyzed for the presence of
live Brevipalpus chilensis mites. If a
single live B. chilensis mite is found, the
production site will not qualify for
certification as a low-prevalence
production site. Each production site
may have only one opportunity per
season to qualify as a low-prevalence
production site, and certification of low
prevalence will be valid for one harvest
season only. The NPPO of Chile will
present a list of certified production
sites to APHIS.

(c) Post-harvest processing. After
harvest, all damaged or diseased fruits
must be culled at the packinghouse and
must be packed into new, clean boxes,
crates, or other APHIS-approved
packing containers. Each container must
have a label identifying the registered
production site where the fruit
originated and the packing shed where
it was packed.

(d) Phytosanitary inspection. Fruit
must be inspected in Chile at an APHIS-
approved inspection site under the
direction of APHIS inspectors in
coordination with the NPPO of Chile
following any post-harvest processing.
A biometric sample must be drawn and
examined from each consignment. Baby
kiwi in any consignment may be
shipped to the continental United States
under the conditions of this section only
if the consignment passes inspection as
follows:

(1) Fruit presented for inspection
must be identified in the shipping
documents accompanying each lot of
fruit to specify the production site or
sites in which the fruit was produced
and the packing shed or sheds in which
the fruit was processed. This
identification must be maintained until
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the fruit is released for entry into the
United States.

(2) A biometric sample of the boxes,
crates, or other APHIS-approved
packing containers from each
consignment will be selected by the
NPPO of Chile, and the fruit from these
boxes, crates, or other APHIS-approved
packing containers will be visually
inspected for quarantine pests. A
portion of the fruit must be washed with
soapy water and the collected filtrate
must be microscopically examined for
B. chilensis. If a single live B. chilensis
mite is found during the inspection
process, the certified low-prevalence
production site where the fruit was
grown will lose its certification.

(e) Phytosanitary certificate. Each
consignment of fresh baby kiwi must be
accompanied by a phytosanitary
certificate issued by the NPPO of Chile
that contains an additional declaration
stating that the fruit in the consignment
was inspected and found free of
Brevipalpus chilensis and was grown,
packed, and shipped in accordance with
the requirements of 7 CFR 319.56-53.

(Approved by the Office of Management and
Budget under control number 0579-0374)

Done in Washington, DG, this 19th day of
October 2011.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2011-27577 Filed 10-24-11; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 56
[Docket No. APHIS—2009-0031]
RIN 0579-AD21

National Poultry Improvement Plan and
Auxiliary Provisions; Correction

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Correcting amendment.

SUMMARY: In a final rule that was
published in the Federal Register on
March 22, 2011, and effective on April
21, 2011, we amended the regulations
for the control of H5/H7 low pathogenic
avian influenza to simplify the list of
types of poultry eligible for 100 percent
indemnity, among other changes. This
document corrects an error in our
amendatory instructions accomplishing
that change.

DATES: Effective Date: October 25, 2011.

FOR FURTHER INFORMATION CONTACT: Dr.
C. Stephen Roney, DVM, Senior Staff
Officer, NPIP, VS, APHIS, USDA, 1506
Klondike Road, Suite 300, Conyers, GA
30094-5104; (770) 922—-3496.

SUPPLEMENTARY INFORMATION:

Background

In a final rule that was published in
the Federal Register on March 22, 2011
(76 FR 15791-15798, Docket No.
APHIS—-2009-0031), and effective on
April 21, 2011, we amended the
National Poultry Improvement Plan (the
Plan) and its auxiliary provisions by
providing new or modified sampling
and testing procedures for Plan
participants and participating flocks.
We also amended the regulations in 9
CFR part 56, which set out conditions
for the payment of indemnity for costs
associated with poultry that are infected
with or exposed to the H5 or H7
subtypes of low pathogenic avian
influenza.

In § 56.3, we simplified the list of
types of poultry eligible for 100 percent
indemnity in paragraph (b) by replacing
former paragraphs (b)(1) through (b)(6)
with new paragraphs (b)(1) and (b)(2)
and redesignating former paragraph
(b)(7) as paragraph (b)(3). However, our
amendatory instructions for
accomplishing this change neglected to
remove former paragraph (b)(3),
resulting in the presence of two
paragraphs designated (b)(3) in the Code
of Federal Regulations. This document
corrects that error.

List of Subjects in 9 CFR Part 56

Animal diseases, Indemnity
payments, Low pathogenic avian
influenza, Poultry.

Accordingly, we are amending 9 CFR
part 56 as follows:

PART 56—CONTROL OF H5/H7 LOW
PATHOGENIC AVIAN INFLUENZA

m 1. The authority citation for part 56
continues to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR
2.22,2.80, and 371.4.

§56.3 [Amended]

m 2. In §56.3, the first paragraph (b)(3)
is removed.

Done in Washington, DC, this 19th day of
October 2011.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2011-27579 Filed 10-24-11; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 78
[Docket No. APHIS-2011-0005]

Brucellosis in Swine; Add Texas to List
of Validated Brucellosis-Free States

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the brucellosis regulations
concerning the interstate movement of
swine by adding Texas to the list of
validated brucellosis-free States. The
interim rule was necessary to relieve
certain restrictions on interstate
movement of breeding swine from
Texas.

DATES: Effective on October 25, 2011,
we are adopting as a final rule the
interim rule published at 76 FR 28885—
28886 on May 19, 2011.

FOR FURTHER INFORMATION CONTACT: Dr.
Troy Bigelow, Swine Health Programs,
Aquaculture, Swine, Equine, and
Poultry Programs, National Center for
Animal Health Programs, VS, APHIS,
210 Walnut Street Room 891, Des
Moines, IA 50309; (515) 284—4121.

SUPPLEMENTARY INFORMATION:
Background

Brucellosis is a contagious disease
caused by bacteria of the genus Brucella.
The disease mainly affects cattle, bison,
and swine, but goats, sheep, horses, and
even humans are susceptible. In its
principal animal hosts, it causes loss of
young through spontaneous abortion or
birth of weak offspring, reduced milk
production, and infertility. There is no
economically feasible treatment for
brucellosis in livestock. In humans,
brucellosis initially causes flu-like
symptoms, but the disease may develop
into a variety of chronic conditions,
including arthritis. Humans can be
treated for brucellosis with antibiotics.

In an interim rule ! effective and
published in the Federal Register on
May 19, 2011 (76 FR 28885—-28886,
Docket No. APHIS-2011-0005), we
amended the brucellosis regulations in
9 CFR part 78 by adding Texas to the list
of validated brucellosis-free States in
§ 78.43. That action relieved certain

1To view the interim rule and the comment we
received, go to http://www.regulations.gov/
#!docketDetail;D=APHIS-2011-0005.
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restrictions on the interstate movement
of breeding swine from Texas.

Comments on the interim rule were
required to be received on or before July
18, 2011. We received one comment by
that date. The comment, from a State
animal health agency, supported the
interim rule. Therefore, for the reasons
given in the interim rule, we are
adopting the interim rule as a final rule
without change.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12988, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived its
review under Executive Order 12866.

List of Subjects in 9 CFR Part 78

Animal diseases, Bison, Cattle, Hogs,
Quarantine, Reporting and
recordkeeping requirements,
Transportation.

PART 78—BRUCELLOSIS

m Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 9 CFR part 78 and
that was published at 76 FR 28885—
28886 on May 19, 2011.

Done in Washington, DC, this 19th day of
October 2011.
Kevin Shea,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 2011-27572 Filed 10—-24-11; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0255; Directorate
Identifier 2010-NM—253-AD; Amendment
39-16844; AD 2011-22-02]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Airbus Model A310 series airplanes;
Model A300 B4-600, B4—600R, and F4—
600R series airplanes; and Model C4—
605R variant F airplanes (collectively
called A300-600 series airplanes). This

AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

An operator reported several cases of wire
damages at the pylon/wing interface.
Analysis revealed that wires damages are due
to installation quality issue resulting from
lack of information in installation drawings
and job cards.

Moreover detailed analysis has highlighted
that the Low Pressure Valve (LPV) wires were
not segregated by design.

* * * * *

If left uncorrected, the wire chafing could
impact fire protection and detection system.
It may also induce dormant failure on LPV
preventing its closure leading to a permanent
and uncontrolled fire (in case of fire ignited
upstream the High Pressure Valve (HPV)).

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
November 29, 2011.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2125; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on March 22, 2011 (76 FR
15870). That NPRM proposed to correct
an unsafe condition for the specified
products. The European Aviation Safety
Agency (EASA), which is the Technical
Agent for the Member States of the
European Community, has issued
revised parallel mandatory continuing
airworthiness information (MCAI) AD
2010-0178R1, dated May 20, 2011. The
revised MCALI states:

An operator reported several cases of wire
damages at the pylon/wing interface.
Analysis revealed that wires damages are due
to installation quality issue resulting from
lack of information in installation drawings
and job cards.

Moreover detailed analysis has highlighted
that the Low Pressure Valve (LPV) wires were
not segregated by design.

Due to design similarities, A310, A300—600
and A300-600ST aeroplanes can be affected,
depending on the wires installation in the
concerned area.

If left uncorrected, the wire chafing could
impact fire protection and detection system.
It may also induce dormant failure on LPV
preventing its closure leading to a permanent
and uncontrolled fire (in case of fire ignited
upstream the High Pressure Valve (HPV)).

For the reasons explained above, this AD
requires the modification of the electrical
installation in the pylon/wing interface to
avoid wire damages.

Shortly after this [EASA] AD was issued,
it was discovered that Airbus Service
Bulletin (SB) A310-24-2106, associated to
Airbus modification 13541, contained wrong
Low Pressure Valve installation drawings.
This makes it impossible for the operators to
accomplish the SB instructions.
Consequently, Airbus have revised the SB to
correct the error.

Revision 1 of this [EASA] AD is issued to
require modification 13541 to be
incorporated in accordance with the
instructions of Airbus SB A310-24-2106 at
Revision 1.

The modification includes a general
visual inspection of wires for damage,
and repair if necessary. You may obtain
further information by examining the
MCALI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received.

Request To Change Compliance Time

UPS stated that it agreed with the
actions proposed in the NPRM (76 FR
15870, March 22, 2011); however, it
requested that the 30-month compliance
time be extended to 36 months. UPS
stated that extending the compliance
time to 36 months would reduce the
potential for special maintenance visits
for unmodified airplanes. UPS stated
that the additional 6 months would
reduce potential operator hardship and
allow for a timely correction of the
unsafe condition. UPS also stated that,
in accordance with EASA Airworthiness
Directive 2010-0178, dated August 23,
2010; Airbus Mandatory Service
Bulletin A300-24—-6106, dated March
31, 2010; and Airbus Mandatory Service
Bulletin A310—-24-2106, dated May 27,
2010; the original wire damage was a
result of installation defects during
production, and the issues related to
wiring segregation, conduit installation,
and improved clamping and lacing were
all identified by Airbus during the two-
year investigation process. UPS stated
that these design improvements are not
related to the correction of the
installation defects, and they are not
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critical airworthiness concerns, thus
justifying a longer compliance period.

We disagree with extending the
compliance time. In developing an
appropriate compliance time, we
considered the safety implications and
normal maintenance schedules for
timely accomplishment of the
modification. The FAA considered the
potential repercussion of wire chafing
and the fact that some failures are
hidden. In particular, there may be some
dormant failures on the LPV preventing
its closure in case of fire upstream the
HPVs. Accomplishment of the service
bulletins will correct the electrical
installation if there are any defects,
avoiding further damages at the pylon/
wing interface. Affected operators,
however, may request an extension of
the compliance time under the
provisions of paragraph (h)(1) of this AD
by submitting data substantiating that
the change would provide an acceptable
level of safety.

Revised Service Information

Since the NPRM (76 FR 15870, March
22, 2011) has been issued, EASA has
issued Airworthiness Directive 2010—
0178R1, dated May 20, 2011. We have
received a report that Airbus Mandatory
Service Bulletin A310-24-2106, dated
May 27, 2010, associated with Airbus
Modification 13541, contained the
wrong installation drawings of the LPV.
This made it impossible for operators to
accomplish the instructions in that
service bulletin. Airbus has issued
Mandatory Service Bulletin A310-24—
2106, Revision 01, including Appendix
01, dated April 4, 2011, to address the
error. We have revised paragraph (g) of
this AD accordingly to reflect the new
service information.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
with the change described previously.
We determined that this change will not
increase the economic burden on any
operator or increase the scope of the AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCAI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Revised Costs of Compliance

Since the NPRM (76 FR 15870, March
22, 2011) was issued, Airbus has issued
Mandatory Service Bulletin A310-24—
2106, Revision 01, including Appendix
01, dated April 4, 2011, which updated
the cost for required parts to $1,340 per
product. We have revised the Costs of
Compliance section of this AD
accordingly to reflect the new parts cost.

Costs of Compliance

We estimate that this AD will affect
185 products of U.S. registry. We also
estimate that it will take about 16 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost up to $1,340
per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be up
to $499,500, or $2,700 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on

the States, on the relationship between
the national government and the States,

or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (76 FR 15870,
March 22, 2011), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-22-02 Airbus: Amendment 39-16844.
Docket No. FAA-2011-0255; Directorate
Identifier 2010-NM-253—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 29, 2011.

Affected ADs
(b) None.
Applicability

(c) This AD applies to all Airbus Model
A300 B4-601, B4-603, B4-620, and B4-622
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airplanes; Model A300 B4-605R and B4—
622R airplanes; Model A300 F4-605R and
F4-622R airplanes; Model A300 C4-605R
Variant F airplanes; and Model A310-203,
—204, -221,-222,-304, =322, =324, and —325
airplanes; certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 24: Electrical Power.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

An operator reported several cases of wire
damages at the pylon/wing interface.
Analysis revealed that wires damages are due
to installation quality issue resulting from
lack of information in installation drawings
and job cards.

Moreover detailed analysis has highlighted
that the Low Pressure Valve (LPV) wires were
not segregated by design.

* * * * *

If left uncorrected, the wire chafing could
impact fire protection and detection system.
It may also induce dormant failure on LPV
preventing its closure leading to a permanent
and uncontrolled fire (in case of fire ignited
upstream the High Pressure Valve (HPV)).

* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Within 30 months or 4,000 flight hours
after the effective date of this AD, whichever
occurs first: Modify the electrical installation
in the pylon/wing interface on the left-hand
and right-hand side by doing a general visual
inspection of wires for damage and doing all
applicable repairs, replace the cable tie with
lacing tape, improve the electrical
installation at the level of the electrical ramp,
and improve the segregation of both routes of
the LPV channels 1 and 2 between LPV
connector and ramp; in accordance with the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A300-24-6106,
excluding Appendix 01, dated March 31,
2010 (for Airbus Model A300 B4-600, B4—
600R, and F4—-600R series airplanes, and
Model C4-605R Variant F airplanes); or
Airbus Mandatory Service Bulletin A310-24—
2106, Revision 01, including Appendix 01,
dated April 4, 2011 (for Airbus Model A310
series airplanes). Do all applicable repairs
before further flight.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.

In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Dan Rodina, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-2125; fax (425)
227-1149. Information may be e-mailed to: 9-
ANM-11-AMOC-REQUESTS®@faa.gov. Before
using any approved AMOG, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office. The AMOC approval
letter must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(i) Refer to MCAI European Aviation Safety
Agency Airworthiness Directive 2010—
0178R1, excluding Appendix 01, dated May
20, 2011; Airbus Mandatory Service Bulletin
A300-24-6106, dated March 31, 2010; and
Airbus Mandatory Service Bulletin A310-24—
2106, Revision 01, including Appendix 01,
dated April 4, 2011; for related information.

Material Incorporated by Reference

(j) You must use Airbus Mandatory Service
Bulletin A300-24-6106, excluding Appendix
01, dated March 31, 2010; or Airbus
Mandatory Service Bulletin A310-24-2106,
Revision 01, including Appendix 01, dated
April 4, 2011; as applicable; to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus SAS—EAW
(Airworthiness Office), 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; e-mail account.airworth-
eas@airbus.com; Internet http://
www.airbus.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on October
11, 2011.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-27005 Filed 10-24-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0650; Directorate
Identifier 2010-NM—257-AD; Amendment
39-16846; AD 2011-22-04]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

[TThe FAA has published SFAR 88 (Special
Federal Aviation Regulation 88).

In their letters referenced 04/00/02/07/01—
L1296, dated March 4th, 2002, and 04/00/02/
07/03-L024, dated February 3rd, 2003, the
[Joint Aviation Authorities] JAA
recommended the application of a similar
regulation to the National Aviation
Authorities (NAA).

Under this regulation, all holders of type
certificates for passenger transport aircraft
with either a passenger capacity of 30 or
more, or a payload capacity of 3,402 kg
(7,500 1b) or more which have received their
certification since January 1st, 1958, are
required to conduct a design review against
explosion risks.

* * * * *

The unsafe condition is insufficient
electrical bonding of the over-wing
refueling cap adapter, which could
result in a possible fuel ignition source
in the fuel tanks. We are issuing this AD
to require actions to correct the unsafe
condition on these products.

DATES: This AD becomes effective
November 29, 2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of November 29, 2011.

ADDRESSES: You may examine the AD
docket on the Internet at http://
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www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2125; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on July 5, 2011 (76 FR 39035).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCAI states:

[TThe FAA has published SFAR 88 (Special
Federal Aviation Regulation 88).

In their letters referenced 04/00/02/07/01—
L296, dated March 4th, 2002, and 04/00/02/
07/03-L024, dated February 3rd, 2003, the
JAA recommended the application of a
similar regulation to the National Aviation
Authorities (NAA).

Under this regulation, all holders of type
certificates for passenger transport aircraft
with either a passenger capacity of 30 or
more, or a payload capacity of 3,402 kg
(7,500 1b) or more which have received their
certification since January 1st, 1958, are
required to conduct a design review against
explosion risks.

* * * * *

* * * [This EASA AD] requires the
additional work introduced by Airbus SB
A310-28-2142 at revision 3.

The unsafe condition is insufficient
electrical bonding of the over-wing
refueling cap adapter, which could
result in a possible fuel ignition source
in the fuel tanks. You may obtain
further information by examining the
MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (76
FR 39035, July 5, 2011) or on the
determination of the cost to the public.

Revision to Airbus Mandatory Service
Bulletin A310-28-2142

Airbus has issued Mandatory Service
Bulletin A310-28-2142, Revision 04,
dated November 30, 2010. No additional
work is included in this revision for
airplanes modified by any previous
issue of this document. We have
changed paragraphs (g), (g)(1), (g)(2), (h),

(k), and sub-paragraph (1) of Note 1 of
this AD to refer to Airbus Service
Bulletin A310-28—-2142, Revision 04,
dated November 30, 2010, and added
paragraph (i) to this AD to give credit for
actions accomplished in accordance
with Airbus Mandatory Service Bulletin
A310-28-2142, Revision 03, dated
November 18, 2009.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
66 products of U.S. registry. We also
estimate that it will take about 4 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $200 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to the U.S. operators to be $35,640, or
$540 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (76 FR 39035, July
5, 2011), the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-22-04 Airbus: Amendment 39—
16846. FAA—2011-0650; Directorate
Identifier 2010-NM-257—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 29, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to airplanes identified
in paragraphs (c)(1) and (c)(2) of this AD.

(1) Airbus Model A310-203, A310-204,
A310-221 and A310-222 airplanes (without
trim tank), all serial numbers, except
airplanes on which Airbus Mandatory
Service Bulletin A310-28-2143, dated July

20, 2005; and Airbus Mandatory Service
Bulletin A310-28-2142, Revision 03, dated
November 18, 2009; have been done;
certificated in any category.

(2) Model A310-304, A310-322, A310—
324, and A310-325 airplanes (fitted with
trim tank), all serial numbers, except
airplanes on which Airbus Mandatory
Service Bulletin A310-28-2143, dated July
20, 2005; Airbus Mandatory Service Bulletin
A310-28-2153, dated July 20, 2005; and
Airbus Mandatory Service Bulletin 310-28—
2142, Revision 03, dated November 18, 2009;
have been done; certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel System.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

[TThe FAA has published SFAR 88 (Special
Federal Aviation Regulation 88).

In their letters referenced 04/00/02/07/01—
1296, dated March 4th, 2002, and 04/00/02/
07/03-L024, dated February 3rd, 2003, the
[Joint Aviation Authorities] JAA
recommended the application of a similar
regulation to the National Aviation
Authorities (NAA).

Under this regulation, all holders of type
certificates for passenger transport aircraft
with either a passenger capacity of 30 or
more, or a payload capacity of 3,402 kg
(7,500 1b) or more which have received their
certification since January 1st, 1958, are
required to conduct a design review against
explosion risks.

* * * * *

The unsafe condition is insufficient electrical
bonding of the over-wing refueling cap
adapter, which could result in a possible fuel
ignition source in the fuel tanks.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Resistance Measurement

(g) For configuration 05 and 06 airplanes,
as identified in Airbus Mandatory Service
Bulletin A310-28-2142, Revision 04, dated
November 30, 2010, on which any Airbus
service bulletin identified in table 1 of this
AD has been done: Within 3 months after the
effective date of this AD, do the actions in
paragraph (g)(1) or (g)(2) of this AD, as
applicable.

TABLE 1—PREVIOUSLY ACCOMPLISHED AIRBUS SERVICE BULLETINS

Airbus Service Bulletin

Revision Date

Airbus Mandatory Service Bulletin A310-28-2142
Airbus Mandatory Service Bulletin A310-28-2142 ...
Airbus Mandatory Service Bulletin A310-28-2142

August 26, 2005.
01 | July 17, 2006.
September 3, 2007.

(1) For configuration 05 airplanes: Do a
resistance check of the inboard and outboard
over-wing refuel cap mounts between the
flange face of the refuel insert and the wing,
in accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A310-28-2142, Revision 04, dated
November 30, 2010.

(2) For configuration 06 airplanes: Do a
resistance check of the outboard over-wing
refuel cap mounts between the flange face of
the refuel insert and the wing, in accordance
with the Accomplishment Instructions of
Airbus Mandatory Service Bulletin A310-28—
2142, Revision 04, dated November 30, 2010.

Corrective Action

(h) If during any resistance measurement
required by paragraph (g)(1) or (g)(2) of this
AD, a resistance of 10 milliohm (mohm) or
greater is found: Before further flight, do all
applicable corrective actions, in accordance
with the Accomplishment Instructions of
Airbus Mandatory Service Bulletin A310-28—
2142, Revision 04, dated November 30, 2010.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(i) Resistance measurements and corrective
actions done in accordance with Airbus
Mandatory Service Bulletin A310-28-2142,
Revision 03, dated November 18, 2009,
before the effective date of this AD are
acceptable for compliance with the

corresponding resistance measurements and
corrective actions required by paragraphs (g)
and (h) of this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows:

(1) Airbus Mandatory Service Bulletin
A310-28-2142, Revision 04, dated November
30, 2010, specifies that if any resistance
measurement is more than 10 mohm,
corrective actions must be done. This AD
specifies that if any resistance measurement
is 10 mohm or greater, corrective actions
must be done.

(2) Paragraphs (1), (2), and (4) of European
Aviation Safety Agency (EASA)
Airworthiness Directive 2010-0199, dated
September 30, 2010, include actions that are
not required in this AD. These actions are
required by AD 2007-20-04, Amendment
39-15214 (72 FR 56258, October 3, 2007).

Other FAA AD Provisions

(j) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as

appropriate. Send information to Attn: Dan
Rodina, Aerospace Engineer, International
Branch, ANM-116, Transport Airplane
Directorate, FAA 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356; telephone
(425) 227-2125; fax (425) 227-1149.
Information may be e-mailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOG approval letter
must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(k) Refer to MCAI EASA Airworthiness
Directive 2010-0199, dated September 30,
2010; and Airbus Mandatory Service Bulletin
A310-28-2142, Revision 04, dated November
30, 2010.

Material Incorporated by Reference

(1) You must use Airbus Mandatory Service
Bulletin A310-28-2142, Revision 04, dated
November 30, 2010, to do the actions
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required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus SAS-EAW
(Airworthiness Office), 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone: +33 5 61 93 36 96; fax: +33 5 61
93 44 51; e-mail: account.airworth-
eas@airbus.com; Internet: http://
www.airbus.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on October
13, 2011.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-27393 Filed 10-24-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2010-0993; Directorate
Identifier 2010-NE-08-AD; Amendment 39—
16849; AD 2011-22-07]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
plc RB211-524 Series, RB211-Trent
700 Series, and RB211-Trent 800
Series Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Cracking has been found on the inner wall
between intermediate dilution chutes on a
total of five front combustion liners of the
standard corresponding to Rolls-Royce

RB211 Service Bulletin No. 72-D133. The
lives of two of these liners were confirmed
to be below the currently valid borescope
inspection interval. Ultimately, crack
propagation could result in hot gas breakout
with potential of downstream component
distress and multiple turbine blade release
beyond containment capabilities of the
engine casings. Thus, cracking of this nature
constitutes a potentially unsafe condition.

Since Rolls-Royce Service Bulletin No. 72—
E902 introduces further developments of
Rolls-Royce RB211 Service Bulletin No. 72—
D133, engines incorporating Rolls-Royce
RB211 Service Bulletin No. 72—-E902 are also
considered to be potentially affected and are
therefore included in the applicability of this
AD.

We are issuing this AD to detect cracks
in the front combustion liner, which
could result in hot section distress,
multiple blade release, and possible
damage to the airplane.

DATES: This AD becomes effective
November 29, 2011. The Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD as of
November 29, 2011.

ADDRESSES: The Docket Operations
office is located at Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001.

FOR FURTHER INFORMATION CONTACT:
Alan Strom, Aerospace Engineer, Engine
Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
e-mail: alan.strom@faa.gov; phone: 781—
238-7143; fax: 781-238-7199.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on October 5, 2010 (75 FR
61363). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states that:

Cracking has been found on the inner wall
between intermediate dilution chutes on a
total of five front combustion liners of the
standard corresponding to Rolls-Royce
RB211 Service Bulletin No. 72-D133. The
lives of two of these liners were confirmed
to be below the currently valid borescope
inspection interval. Ultimately, crack
propagation could result in hot gas breakout
with potential of downstream component
distress and multiple turbine blade release
beyond containment capabilities of the
engine casings. Thus, cracking of this nature
constitutes a potentially unsafe condition.

Since Rolls-Royce Service Bulletin No. 72—
E902 introduces further developments of

Rolls-Royce RB211 Service Bulletin No. 72—
D133, engines incorporating Rolls-Royce
RB211 Service Bulletin No. 72—-E902 are also
considered to be potentially affected and are
therefore included in the applicability of this
AD.

This AD requires a change to the initial
and repeat borescope inspection intervals for
the front combustion liner.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Request To Expand Address for Service
Information

One commenter, Rolls-Royce plc (RR),
asked us to consider changing the
information for getting the service
information to “For any questions
concerning the technical content of the
requirements in this AD (NPRM), please
contact your designated Rolls-Royce
representative for a copy of the service
information, please download the
publication from your Aeromanager
account at http://
www.aeromanager.com. If you do not
have a designated representative or an
Aeromanager account, please contact
Corporate Communications at Rolls-
Royce plc, PO Box 31, Derby, DE24 8B]J,
United Kingdom, phone: 011-44-1331—
242424, fax: 011-44-1332-249936, or
e-mail: http://www.rolls-royce.com/
contact/civil team.jsp identifying the
correspondence as being related to
Airworthiness Directives.” RR states
that this should make sure that any
questions from operators of their
engines and those from other parties are
directed to the area best equipped to
answer.

We partially agree. We agree that
operators and maintenance providers
need to get timely and accurate service
information, and that additional
information is worth including. We
changed paragraph (k) of the AD to state
“* * * contact Corporate
Communications at Rolls-Royce plc PO
Box 31, Derby, DE24 8B]J, United
Kingdom, Phone: 011-44-1331-242424,
fax 011-44-1332—249936 or e-mail from
http://www.rolls-royce.com/contact/
civil team.jsp identifying the
correspondence as being related to
Airworthiness Directives.”

We do not agree that operators or
maintenance providers should contact
RR for questions about this AD. We did
not include that information in the AD.

Requests To Change References to the
Service Bulletin That Is Incorporated
by Reference

Two commenters, American Airlines
(AA) and The Boeing Company
(Boeing), asked us to add “‘or later


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.rolls-royce.com/contact/civil_team.jsp
http://www.rolls-royce.com/contact/civil_team.jsp
http://www.rolls-royce.com/contact/civil_team.jsp
http://www.rolls-royce.com/contact/civil_team.jsp
mailto:account.airworth-eas@airbus.com
mailto:account.airworth-eas@airbus.com
http://www.aeromanager.com
http://www.aeromanager.com
http://www.airbus.com
http://www.airbus.com
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revision” after ““Service Bulletin No.
RB.211-72—-AF458, Revision 2, dated
December 21, 2007.” Boeing stated the
latest revision of Service Bulletin (SB)
No. RB.211-72—-AF458 is Revision 4.
Boeing stated that airlines have been
inspecting their combustion liners to
Revision 4 of the SB and the compliance
intervals specified in the NPRM are
consistent with RR SB RB.211-72—
AF458, Revision 4 and EASA AD 2009—
0243R1. AA stated the borescope
inspection is the same on later
revisions, so the life should be counted
from the latest SB revision.

We do not agree. On review of the SB,
we determined that the inspection
requirements and limits called out in
the SB are already in the engine and
aircraft maintenance manuals. We
changed the AD to remove the
incorporation by reference of the SB.

One commenter, AA, asked us to
revise paragraph (f) of the AD to
specifically call out which paragraphs of
SB RB.211-72—AF458 are incorporated
by reference. AA stated the NPRM
called out all of section 3 of the SB,
which is too prescriptive given the
nature of the inspections.

We do not agree. On review of the SB,
we found incorporation by reference
unnecessary. We changed the AD to
remove the incorporation by reference
of the SB.

Request To Remove an Engine Model
From the Applicability

One commenter, AA, asked us to
remove the RR RB211-535 engine
model from the applicability of the
proposed AD. AA stated they have
recorded no crack findings against the
RB211-535 model.

We agree. The thermal, acoustical,
and vibratory stress environment of the
RB211-535 combustion liner is different
from that of the other engines to which
this AD applies. We removed the
RB211-535E4-37, RB211-535E4-B-37,
RB211-535E4-C-37, and RB211-
535E4-B-75 from the Applicability
paragraph (c) of this AD, and updated
our cost estimate to reflect the fewer
affected engines.

Request To Change the Number of
Cracking Events

One commenter, Boeing, asked us to
change paragraph (d) of the proposed
AD to specify that six cracking events
have been found instead of five. Boeing
states that changing paragraph (d) of the
proposed AD will more accurately
reflect the need for the inspections.

We agree. Although an additional
cracking event has occurred, the AD was
prompted by the investigation of five
events. We changed paragraph (d) of

this AD to reflect six known cracking
events.

Request To Add a Grace Period for
Compliance

One commenter, Boeing asked us to
change paragraphs (f)(1)(i) and (f)(1)(iii)
of the proposed AD to add “within 15
cycles of the date of issue of the AD”
before the word “or.” Boeing states that
adding the 15 cycle grace period will
give operators time to get back to base
for the inspection.

We partially agree. No additional
grace period is required. This AD does
not require inspecting any engine earlier
than 250 cycles after the effective date
of the AD. We clarified the wording of
paragraph (f) to make this clearer.

Statement of the Possibility of Cost and
Operational Impact Increasing

One commenter, Federal Express,
stated that cost and operational impact
could increase if certain RB211-535
models are added to the applicability of
the proposed AD. The commenter
provided no reason for its statement.

We agree. However, additional engine
models are not being added, and we are
specifically excluding the RB211-535
engine in response to another comment.
We did not change the AD in response
to this comment.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of
the AD.

Costs of Compliance

Based on the service information, we
estimate that this AD will affect about
46 products of U.S. registry. We also
estimate that it will take about 1.5 work-
hours per product to comply with this
AD. The average labor rate is $85 per
work-hour. No parts are required so
parts will cost $0 per product. Based on
these figures, we estimate the cost of the
AD on U.S. operators to be $5,865.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,

Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866,

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

3. Will not affect intrastate aviation in
Alaska, and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (phone:
(800) 647-5527) is provided in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:


http://www.regulations.gov
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

2011-22-07 Rolls-Royce: Amendment 39—
16849. Docket No. FAA—-2010-0993;
Directorate Identifier 2010-NE-08-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 29, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Rolls-Royce (RR)
turbofan engine models RB211-524G2-T-19,
RB211-524G3-T-19, RB211-524H2-T-19,
RB211-524H-T-36, RB211-Trent 768-60,
RB211-Trent 772—60, RB211-Trent 772B—60,
RB211-Trent 875-17, RB211-Trent 877-17,
RB211-Trent 884—-17, RB211-Trent 884B-17,
RB211-Trent 892—-17, RB211-Trent 892B-17
and RB211-Trent 895-17 that incorporate RR
Service Bulletin (SB) RB.211-72-D133 or
RB.211-72-E902. These engines are installed
on, but not limited to, Airbus A330 series
airplanes; Boeing 747-400 series, 767 series,
and 777 series airplanes.

Reason

(d) This AD results from:

Cracking has been found on the inner wall
between intermediate dilution chutes on a
total of five front combustion liners of the
standard corresponding to Rolls-Royce
RB211 Service Bulletin No. 72-D133. The
lives of two of these liners were confirmed
to be below the currently valid borescope
inspection interval. Ultimately, crack
propagation could result in hot gas breakout
with potential of downstream component
distress and multiple turbine blade release
beyond containment capabilities of the
engine casings. Thus, cracking of this nature
constitutes a potentially unsafe condition.

Since Rolls-Royce Service Bulletin No. 72—
E902 introduces further developments of
Rolls-Royce RB211 Service Bulletin No. 72—
D133, engines incorporating Rolls-Royce
RB211 Service Bulletin No. 72—-E902 are also
considered to be potentially affected and are
therefore included in the applicability of this
AD.

Since EASA issued its AD, another
cracking event has occurred, bringing to six
the total of crack events of which we are
aware. We are issuing this AD to detect
cracks in the front combustion liner, which
could result in hot section distress, multiple
blade release, and possible damage to the
airplane.

Actions and Compliance

(e) Unless already done, do the following
actions.

Initial Inspection

(f) Perform a borescope inspection of the
front combustion liner inner wall, before
accumulating the cyclic limits specified in
paragraphs (f)(2) and (f)(3) of this AD.

(1) If you incorporated paragraph 3.A.(2)(a)
of RR Alert Service Bulletin (ASB) RB.211—
72—AF458, Revision 4, dated March 9, 2009,
or ASB RB.211-72—AF458, Revision 5, dated
April 20, 2011, you have satisfied the
requirements of paragraph (f) of this AD.

(2) If the engine has a combustion liner
installed with:

(i) A LIFE on the effective date of this AD,
that is equal to or greater than the initial
inspection threshold specified in column (b)
of Table 1 of this AD or a LIFE on the
effective date of this AD, that is not known,
within 250 cycles after the effective date of
this AD, perform a borescope inspection as
specified in paragraph (f) of this AD.

(ii) A LIFE on the effective date of this AD,
that is less than the initial inspection
threshold specified in column (b) of Table 1
of this AD, perform the borescope inspection
before the LIFE exceeds the limit specified in
column (c) of Table 1 of this AD.

Repeat Inspection

(3) Thereafter, repeat the borescope
inspection specified in paragraph (f) of this
AD at intervals not to exceed the cycles
specified in column (d) of Table 1 of this AD.

TABLE 1—INITIAL INSPECTION THRESHOLDS AND LIMITS
Column (a) Column (b) Column (c) Column (d)
Initial inspection limit
. e . if LIFE is less than Repeat inspection
Engine model Initial inspectionthreshold the initial inspection interval
threshold
(i) RB211-524G2-T-19, 524G3-T-19 and 524H2-T-19 ......... 1,150 cycles .....ccccevvevneiriieennn. 1,400 cycles .............. 1,400 cycles.
(i) RB211-524H-T=36 ....cccccuerrrerrririeerieerieeeiee e 550 cycles .... 800 cycles 800 cycles.
(iii) RB211-Trent 768-60, 772—-60 and 772B—-60 1,250 cycles .....cocevcveereircieennn. 1,500 cycles .............. 1,500 cycles.
(iv) RB211-Trent 892—17, RB211-Trent 884—17, RB211-Trent | 750 cycCles ........cccccevvrrveennnnns 1,000 cycles .............. 1,000 cycles.

884B-17, RB211-Trent 877-17, RB211-Trent 875-17,
RB211-Trent 892B-17 and RB211-Trent 895-17 engines.

Definitions

(g) This AD defines LIFE as the lowest of:

(1) The number of cycles-since-new of the
combustion liner, or

(2) The number of cycles-in-service (CIS)
since replacement of the inner wall, or

(3) The number of CIS since the inner wall
of the combustion liner was last borescope-
inspected, or inspected by performing
paragraph 3.A.(2)(a) of RR ASB RB.211-72—
AF458, Revision 4, dated March 9, 2009 or
ASB RB.211-72—AF458, Revision 5, dated
April 20, 2011.

FAA AD Differences

(h) This AD differs from the Mandatory
Continuing Airworthiness Information
(MCAI) in that the MCAI AD applies to the
RB211-Trent 772C-60 engine, which is not
type certificated in the United States. The

MCALI also allows use of later revisions of the
SBs. This AD does not.

Other FAA AD Provisions

(i) Alternative Methods of Compliance
(AMOCs): The Manager, Engine Certification
Office, FAA, has the authority to approve
AMOCG:s for this AD if requested using the
procedures found in 14 CFR 39.19.

Related Information

(j) Refer to MCAI European Aviation Safety
Agency Airworthiness Directive 2009—
0243R2, Corrected, dated February 22, 2011,
for related information.

(k) Rolls-Royce ASB RB.211-72—AF458,
Revision 4, dated March 9, 2009, or ASB
RB.211-72—-AF458, Revision 5, dated April
20, 2011, provide information on how to do
the actions required by this AD. For service

information identified in this AD, contact
Corporate Communications at Rolls-Royce
plc, PO Box 31, Derby, DE24 8BJ, United
Kingdom, phone: 011-44-1331-242424, fax:
011-44-1332-249936, or e-mail: http://
www.rolls-royce.com/contact/civil team.jsp
identifying the correspondence as related to
airworthiness directives.

(1) Contact Alan Strom, Aerospace
Engineer, Engine Certification Office, FAA,
Engine & Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: alan.strom@faa.gov; phone:
781-238-7143; fax: 781-238-7199, for more
information about this AD.

Material Incorporated by Reference

(m) None.
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Issued in Burlington, Massachusetts, on
October 18, 2011.

Peter A. White,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2011-27513 Filed 10-24-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0757; Airspace
Docket No. 11-AAL-10]

Establishment of Class E Airspace;
Tatitlek, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Tatitlek, AK, to
accommodate the creation of one
standard instrument approach
procedure at the Tatitlek Airport. The
FAA is taking this action to enhance
safety and management of Instrument
Flight Rules (IFR) operations at the
Tatitlek Airport.

DATES: Effective 0901 UTC, December
15, 2011. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT:
Martha Dunn, AAL-538G, Federal
Aviation Administration, 222 West 7th
Avenue, Box 14, Anchorage, AK 99513—
7587; telephone number (907) 271—
5898; fax: (907) 271-2850; e-mail:
Martha.ctr.Dunn@faa.gov. Internet
address: http://www.faa.gov/about/
office_org/headquarters offices/ato/
service units/systemops/fs/alaskan/
rulemaking/.

SUPPLEMENTARY INFORMATION:

History

On Wednesday, August 10, 2011, the
FAA published a notice of proposed
rulemaking (NPRM) in the Federal
Register to establish Class E airspace at
Tatitlek, AK (76 FR 49388).

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
A comment was received that the
coordinates for the Tatitlek Airport were
incorrect. That error is corrected in this
action.

The Class E airspace areas are
published in paragraphs 6002 and 6005,
respectively, of FAA Order 7400.9V,
Airspace Designations and Reporting
Points, signed September 9, 2011, and
effective September 15, 2011, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.
With the exception of editorial changes,
and the changes described above, this
rule is the same as that proposed in the
NPRM.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
establishing Class E airspace at the
Tatitlek Airport, Tatitlek, AK, to
accommodate the creation of a standard
instrument approach procedure. The
Class E airspace provides adequate
controlled airspace extending upward
from 700 and 1,200 feet above the
surface that is necessary for the safety
and management of IFR operations at
the airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979); and
(3) does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Because this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it establishes Class E airspace
sufficient in size to contain aircraft
executing the instrument procedure at

the Tatitlek Airport and represents the
FAA’s continuing effort to safely and
efficiently use the navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9V,
Airspace Designations and Reporting
Points, signed September 9, 2011, and
effective September 15, 2011, is
amended as follows:

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AKE5 Tatitlek, AK [Added]

Tatitlek Airport, AK

(Lat. 60°52°21” N., long. 146°41'28” W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of the Tatitlek Airport, AK and within
2 miles southwest and 3.4 miles northeast of
the 149° radial from the Tatitlek Airport, AK
extending from the 6.4-mile radius to 11.8
miles southeast of the Tatitlek Airport, AK
and that airspace extending upward from
1,200 feet above the surface within a 60-mile
radius of the Tatitlek Airport, AK.

Issued in Anchorage, AK, on October 14,
2011.
Marshall G. Severson,
Acting Manager, Alaska Flight Services.
[FR Doc. 2011-27368 Filed 10—24—11; 8:45 am]
BILLING CODE 4910-13-P


http://www.faa.gov/about/office_org/headquarters_offices/ato/service_units/systemops/fs/alaskan/rulemaking/
http://www.faa.gov/about/office_org/headquarters_offices/ato/service_units/systemops/fs/alaskan/rulemaking/
http://www.faa.gov/about/office_org/headquarters_offices/ato/service_units/systemops/fs/alaskan/rulemaking/
http://www.faa.gov/about/office_org/headquarters_offices/ato/service_units/systemops/fs/alaskan/rulemaking/
mailto:Martha.ctr.Dunn@faa.gov

Federal Register/Vol. 76, No. 206/ Tuesday, October 25, 2011/Rules and Regulations

65945

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

Docket No. FAA-2011-0232; Airspace
Docket No. 11-AWA-3

RIN 2120-AA66
Modification of Class B Airspace;
Seattle, WA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Seattle,
WA Class B airspace to ensure the
containment of large turbine-powered
aircraft operating to and from the
Seattle-Tacoma International Airport.
The FAA is taking this action to
enhance safety, improve the flow of air
traffic, and reduce the potential for
midair collision in the Seattle, WA
terminal area.

DATES: Effective Date: 0901 UTC,
December 15, 2011. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace, Regulations, and ATC
Procedures Group, Office of Airspace
Services, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

History

On June 17, 2011, the FAA published
in the Federal Register a notice of
proposed rulemaking (NPRM) to modify
the Seattle, WA Class B airspace area
(76 FR 35363). Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal. Fourteen written
comments were received in response to
the NPRM. One comment did not
pertain to the Seattle Class B proposal,
addressing instead a Los Angeles, CA
airspace issue. The Los Angeles, CA
airspace comment was forwarded to the
appropriate office for review. All other
comments received were considered
before making a determination on the
final rule.

Discussion of Comments

Six commenters supported the
proposed Class B airspace changes.

One commenter wrote that the use of
letters such as “O” and “Q” to identify
sections in the Class B description could

lead to confusion because the letters
look too similar. The FAA understands
the potential misidentification issue;
however, the letters are used only for
rulemaking purposes to identify the
various subareas of the Class B airspace.
The letters are not published on the
Sectional or Terminal Area Chart
depictions, so this should not result in
pilot confusion.

One commenter said the method of
defining the lateral boundaries using
DME from a central VOR (SEA) should
be used to define the new Class B
boundaries instead of using latitude/
longitude fixes to allow DME-equipped
aircraft to find the boundary more
easily. The Class B description in this
rule uses both methods. Initially, the
FAA considered using radials and DME
to define the airspace, but that method
would have resulted in the designation
of more Class B airspace than necessary
to contain Seattle-Tacoma International
Airport traffic. Therefore, the primary
description method uses geographic
coordinates (latitude and longitude).
Wherever possible, however, the
airspace corners, intersections and more
central, lower altitude sections are
described with a combination of
latitude/longitude and radial/DME.

Four commenters suggested changes
to accommodate paragliding and hang
gliding operations at Tiger Mountain.
The changes included raising the floor
of Area J from the proposed 5,000 feet
mean sea level (MSL) to 6,000 feet MSL,
revising the northeast corner of Area J
to expand the 6,000-foot area to cover
most of the flight activity, or creating a
cutout for the paragliding and hang
gliding operations. Another suggestion
was made to incorporate a soaring
cylinder with a 3-nautical mile (NM)
radius, up to 6,000 feet MSL to
accommodate current flight activities.
The FAA considered these suggestions
but chose not to adopt them because
raising the Class B floor to 6,000 feet
MSL, or creating a cutout or cylinder,
would impact the downwind leg for
arrival traffic into Seattle-Tacoma
International Airport as well as
eastbound departure traffic flows from
Seattle. This would result in difficulty
containing arriving and departing
aircraft within Class B airspace.
Containment of turbine-powered aircraft
within Class B airspace is required by
FAA directives and is a prime safety
consideration. Additionally, the Tiger
Mountain launch site is in close
proximity to Area M where the Class B
floor remains at 6,000 feet MSL.
Paragliders should either be at a low
level just climbing off the launch site or
be in a descending configuration to land

at the landing zone when they are
operating in Area J.

One commenter questioned the
usefulness of the 7,000-foot Class B
ceilings in the southwest and southeast
sections compared to those in the
northern part of the Class B airspace
where pilots can transition the area
above the Class B from multiple
directions. The commenter further
stated that there is no reason for the
varied ceilings on the south end because
these areas abut Class B areas with a
10,000-foot ceiling.

Over fifty percent of the inbound IFR
traffic to Seattle-Tacoma International
Airport comes from the south.
Considering the FAA requirement to
contain turbine-powered aircraft within
Class B airspace and due to high terrain,
there was less flexibility in the airspace
design on the south side as compared to
the north side. The FAA decided that
Class B airspace was not needed above
7,000 feet MSL in the southwest and
southeast sections based on the arrival
and departure profiles, hence the lower
ceiling in those areas.

Another commenter suggested that
the upper limit of the Seattle Class B
airspace be lowered from 10,000 feet
MSL to 8,000 feet MSL to allow general
aviation easier access across the
airspace.

This Class B airspace area
modification was initiated to ensure the
containment of large turbine-powered
aircraft within Class B airspace. It was
determined that an 8,000-foot ceiling
would not contain those aircraft as
required by FAA directives. This rule,
however, does establish dual ceilings of
10,000 feet MSL and 7,000 feet MSL for
different sections of the Seattle Class B
airspace. While there are other Class B
locations with ceilings lower than
10,000 feet MSL, each Class B design is
individually tailored to meet local
requirements including, but not limited
to, terrain, traffic volume, IFR
procedures serving the primary airport,
existing traffic flows through the area,
etc.

One commenter contended that a
3,149-foot MSL obstacle, located 1.5 NM
east of the gliding area, makes the 5,000-
foot MSL airspace floor unnecessary in
that vicinity.

The obstacle in question lies beneath
Area M where the floor of Class B
airspace is 6,000 feet MSL. Therefore,
the obstacle is not a factor.

Differences From the NPRM

Editorial corrections have been made
to the wording of the Seattle Class B
airspace description for standardization.
These corrections include adding “lat.”
and “long.” before all geographic
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coordinates, adding the words
“bounded by a line beginning at * * *”
where appropriate, and replacing the
word “clockwise” with a direction
(such as, “thence eastto * * *”’) where
an arc is not referenced. These
corrections are to standardize the format
only. Also, in the NPRM description of
Area E, a typographical error that listed
the “40-mile” arc of the SEA VORTAC
is corrected to read the ‘“4-mile” arc.
Radials listed in this rule are stated in
degrees relative to True North. With the
exception of the above noted changes
and minor editorial corrections, this
rule is the same as that published in the
NPRM.

The Rule

The FAA is amending 14 CFR part 71
to modify the Seattle, WA, Class B
airspace area. This action (depicted on
the attached chart) reduces the overall
size of the Seattle Class B airspace by
approximately 194 square miles and
incorporates two different ceiling
altitudes. The rule expands the eastern
Class B boundary to ensure containment
of turbojet aircraft, but eliminates
unnecessary outer (arrival route) wings
that currently extend to 30 NM. Where
possible, certain Class B boundaries are
aligned with existing VORTAC and
geographical features resulting in
improved boundary definition. The
following are the revisions for section of
the Seattle Class B airspace area:

Area A. 2 NM arc northeast of Seattle-
Tacoma International Airport is
straightened and realigned with the
border of the Renton Class D airspace
area. The area just south of SEA
VORTAC is moved slightly to the west
to better contain arrivals to Seattle-
Tacoma International Airport runway
34L and departures from runway 16R.

Area B. No change.

Area C. Southeast corner is moved to
the west, and floor of airspace is raised
from 1,600 feet to 1,800 feet.

Area D. No change.

Area E. Southeast border of airspace
is moved slightly to the west.

Area F. No change.

Area G. 2 NM arc northeast of Seattle-
Tacoma International Airport is
straightened and realigned with the
border of the Renton Class D airspace
area.

Area H. Entire airspace is moved east
slightly. Northern and southern
boundaries are depicted as angles
instead of curves.

Area I. Floor is lowered to 4,000 feet
and the area is narrowed and described
with straight lines instead of curved
lines.

Area J. New area joins existing areas
that have floors of 5,000 feet.

Area K. New area with a floor of 5,000
feet.

Area L. Area narrowed and described
with straight lines instead of curved
lines.

Area M. Area expanded slightly on
the northeast and southeast corners and
described with straight lines instead of
curved lines.

Area N. New area floor is raised from
3,000 feet to 4,000 feet in part of area,
and lowered from 5,000 feet to 4,000
feet in part of area. Boundary described
by straight lines.

Area O. Area is considerably smaller.
Floor is lowered from 6,000 feet to 5,000
feet in part of area, and raised from
3,000 feet to 5,000 feet in part of area.
Ceiling is lowered from 10,000 feet to
7,000 feet.

Area P. Area is considerably smaller.
Floor is lowered from 6,000 feet to 5,000
feet in part of area and raised from 3,000
feet to 5,000 feet in part of area. Ceiling
is lowered from 10,000 feet to 7,000 feet.

Area Q. Area is reshaped with straight
lines instead of curved lines. Floor is
lowered from 6,000 feet and 8,000 feet
to 5,000 feet. Ceiling is lowered from
10,000 feet to 7,000 feet.

Area R. Size of area is significantly
reduced and described by straight lines
instead of curved lines.

Area S. Area is reshaped with straight
lines instead of curved lines.

Area T. Area is reshaped with straight
lines instead of curved lines and the
ceiling is lowered from 10,000 feet to
7,000 feet.

The above changes ensure the
containment of large turbine-powerd
aircraft within Class B airspace as
required by FAA directives.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. We
have determined that there is no new
information collection requirement
associated with this final rule.

Regulatory Evaluation Summary

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 and
Executive Order 13563 directs that each
Federal agency shall propose or adopt a
regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, the Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this rule.

Department of Transportation Order
DOT 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected cost impact is so minimal that
a proposed or final rule does not
warrant a full evaluation, this order
permits that a statement to that effect
and the basis for it be included in the
preamble if a full regulatory evaluation
of the cost and benefits is not prepared.
Such a determination has been made for
this rule. The reasoning for this
determination follows.

After consultation with a diverse
cross-section of stakeholders that
participated in the Ad Hoc Committee
to develop the recommendations
contained in the proposed rule, and a
review of the recommendations and
comments, the FAA expects that this
rule will result in minimal cost. This
rule will enhance safety by containing
all instrument approach procedures,
and associated traffic patterns, within
the confines of Class B airspace and
better segregate IFR aircraft arriving/
departing Seattle-Tacoma International
Airport and VFR aircraft operating in
the vicinity of the Seattle Class B
airspace.
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This rule will enhance safety, reduce
the potential for a midair collision in
the Seattle area and would improve the
flow of air traffic. As such, we estimate
a minimal impact with substantial
positive net benefits. The FAA has,
therefore, determined that this rule is
not a “‘significant regulatory action” as
defined in section 3(f) of Executive
Order 12866, and is not “‘significant” as
defined in DOT’s Regulatory Policies
and Procedures.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96—-354) (RFA) establishes “‘as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA.

However, if an agency determines that
a rule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear.

The FAA believes the rule will not
have a significant economic impact on
a substantial number of small entities as
the economic impact is expected to be
minimal. The FAA received comments
indicating the rule could have a
significant impact on a substantial
number of small entities but the FAA
believes the rule will accommodate
these operators and not impose costs.
The areas of interest for paragliding/
hang gliding are the landing zone which
is % of a mile inside area J and the
launch site which is 2 miles inside area
M. The new rule would allow general
aviation pilots to miss the paragliders
launch site (inside area M) and their

landing zone (inside area J) and go east
where they can climb and maneuver
outside of the Class B airspace. Area J’s
new floor would be reduced from 6,000
feet to 5,000 feet. By reducing the floor
to 5,000 feet, the FAA can safely contain
aircraft in Class B airspace. A currently
active pilot outreach program will be
used to educate pilots on the types of
operations that may be encountered in
Areas in ] and M.

Therefore, the FAA Administrator
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities.

International Trade Impact Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103—-465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such as
the protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the effect of this final rule and
determined that it will enhance safety
and is not considered an unnecessary
obstacle to trade.

Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$143.1 million in lieu of $100 million.
This final rule does not contain such a
mandate; therefore, the requirements of
Title II of the Act do not apply.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p.389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011, is amended as
follows:

Paragraph 3000 Subpart B—class B
airspace.
* * * * *

ANM WA B Seattle, WA [Revised]

Seattle-Tacoma International Airport
(Primary Airport)
(Lat. 47°27°00” N., Long. 122°18’42” W.)
Seattle VORTAC (SEA)
(Lat. 47°26’07” N., Long. 122°18"35” W.)

Boundaries

Area A. That airspace extending upward
from the surface to and including 10,000 feet
MSL within an area bounded by a line
beginning at the SEA 007° radial at 3.6 DME,
thence to the SEA 007° radial at 4 DME,
thence counterclockwise along the 4-mile arc
of the SEA VORTAC to the intersection of the
SEA 326° radial at the Puget Sound
shoreline, thence south along the Puget
Sound shoreline to the 2-mile arc of the SEA
VORTAG, thence counterclockwise along the
2-mile arc of the SEA VORTAC to the SEA
202° radial, thence south to the SEA 197°
radial at 4 DME, thence south to the SEA
192° radial at 6 DME, thence
counterclockwise along the 6-mile arc of the
SEA VORTAC to the SEA 163° radial, thence
north to the SEA 159° radial at 4 DME,
thence north to the SEA 146° radial at 2
DME, thence counterclockwise along the 2-
mile arc of SEA VORTAC to the SEA 069°
radial to the point of beginning.

Area B. That airspace extending upward
from 1,100 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the SEA 007° radial at 4 DME,
thence north along the SEA 007° radial to the
6-mile arc of the SEA VORTAC, thence
counterclockwise along the 6-mile arc of the
SEA VORTAC to the SEA 342° radial, thence
south along the SEA 342° radial to the 4-mile
arc of the SEA VORTAGC, thence clockwise
along the 4-mile arc of the SEA VORTAC to
the point of beginning.

Area C. That airspace extending upward
from 1,800 feet MSL to and including 10,000
feet MSL within an area bounded by a line
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beginning at the SEA 192° radial at 6 DME,
thence south along the SEA 192° radial to the
12-mile arc of the SEA VORTAC, thence
counterclockwise along the 12-mile arc of the
SEA VORTAC to the SEA 166° radial, thence
north to the SEA 163° radial at 8 DME,
thence north to the SEA 163° radial at 6
DME, thence clockwise along the 6-mile arc
of the SEA VORTAC to the point of
beginning.

Area D. That airspace extending upward
from 1,800 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the SEA 007° radial at 6 DME,
thence counterclockwise along the 6-mile arc
of the SEA VORTAC to the SEA 342° radial,
thence northwest along the SEA 342° radial
to the 12-mile arc of the SEA VORTAC,
thence clockwise along the 12-mile arc of the
SEA VORTAC to the SEA 007° radial, thence
south along the SEA 007° radial to the point
of beginning.

Area E. That airspace extending upward
from 2,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the SEA 197° radial at 4DME,
thence clockwise along the 4-mile arc of the
SEA VORTAC to the SEA 326° radial, thence
south along the Puget Sound shoreline to the
2-mile arc of the SEA VORTAC, thence
counterclockwise along the 2-mile arc of the
SEA VORTAC to the SEA 202° radial to the
point of beginning.

Area F. That airspace extending upward
from 2,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the SEA 342° radial at 4 DME,
thence north along the SEA 342° radial to the
Puget Sound shoreline, thence south along
the Puget Sound shoreline to the SEA 326°
radial at 4 DME, thence clockwise along the
4-mile arc of SEA VORTAC to the point of
beginning.

Area G. That airspace extending upward
from 2,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the SEA 007° radial at 3.6 DME,
thence north along the SEA 007° radial to the
12-mile arc of the SEA VORTAC, thence
clockwise along the 12-mile arc of the SEA
VORTAC to the SEA 022° radial, thence
south along the 022° radial to the 4-mile arc
of the SEA VORTAG, thence clockwise along
the 4-mile arc of the SEA VORTAC to the
SEA 159° radial, thence north to the SEA
146° radial at 2 DME, thence
counterclockwise along the 2-mile arc of the
SEA VORTAC to the SEA 069° radial to the
point of beginning.

Area H. That airspace extending upward
from 3,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the SEA 338° radial at 20 DME,
thence east to the SEA 023° radial at 20 DME,
thence southeast to the SEA 033° radial at 16
DME, thence south to the SEA 135° radial at
12 DME, thence southwest to the SEA 157°
radial at 18.3 DME, thence west to the SEA
200° radial at 18 DME, thence northwest to
the SEA 212° radial at 15 DME, thence north
to the SEA 335° radial at 18 DME to the point
of beginning, excluding that airspace in the
areas A through G.

Area I. That airspace extending upward
from 4,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line

beginning at lat. 47°48’13” N., long. 122°
27'59” W., (SEA 344° radial at 23NM), thence
east to lat. 47°47’59” N., long. 122°08’02” W.
(SEA 018° radial at 23NM), thence south to
lat. 47°44’31” N., long. 122°07°00” W., (SEA
023° radial at 20NM), thence west to lat.
47°44’39” N., long. 122°2941” W. (SEA 338°
radial at 20NM) to the point of beginning.

Area J. That airspace extending upward
from 5,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at lat. 47°39’31” N., long.
122°05’41” W., (SEA 033° radial at 16NM),
thence southeast to lat. 47°37°49” N., long.
121°59’59” W., (SEA 047° radial at 17.2NM),
thence south to lat. 47°17°36” N., long.
122°00°04” W., (SEA 124° radial at 15.2NM),
thence west to lat. 47°17’38” N., long.
122°06°07” W., (SEA 135° radial at 12NM) to
the point of beginning.

Area K. That airspace extending upward
from 5,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at lat. 47°38’53” N., long.
122°36’14” W., (SEA 317° radial at 17.5NM),
thence northeast to lat. 47°42’25” N., long.
122°29’50” W. (SEA 335° radial at 18NM),
thence south to lat 47°13’24” N., long.
122°30"14” W. (SEA 212° radial at 15NM),
thence north to lat. 47°16’09” N., long.
122°36’01” W. (SEA 230° radial at 15.5NM)
to the point of beginning.

Area L. That airspace extending upward
from 6,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at lat. 47°39°00” N., long.
122°4303” W. (SEA 308° radial at 21NM),
thence east to lat. 47°38’53” N., long.
122°36’14” W. (SEA 317° radial at 17.5NM),
thence south to lat. 47°16’09” N., long.
122°36’01” W. (SEA 230° radial at 15.5NM),
thence northwest to lat. 47°18’46” N., long./
122°42’45” W. (SEA 246° radial at 18NM) to
the point of beginning.

Area M. That airspace extending upward
from 6,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at lat. 47°37°49” N., long.
121°59'59” W. (SEA 047° radial at 17.2NM),
thence east to lat. 47°36745” N., long.
121°56’03” W. (SEA 055° radial at 18.6NM),
thence east to lat. 47°35’39” N., long.
121°51’58” W. (SEA 062° radial at 20.4NM),
thence south to lat. 47°18’18” N., long.
121°51740” W. (SEA 113° radial at 19.9NM),
thence southwest to lat. 47°17°28” N., long.
121°5542” W. (SEA 119° radial at 17.8NM),
thence west to lat. 47°17°36” N., long.
122°00°04” W. (SEA 124° radial at 15.2NM)
to the point of beginning.

Area N. That airspace extending upward
from 4,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at lat. 47°09'13” N., long.
122°27’36” W. (SEA 200° radial at 18NM),
thence east to lat. 47°09’17” N., long.
122°08’06” W. (SEA 157° radial at 18.3NM),
thence south to lat. 47°06” 16’N., long.
122°08’34” W. (SEA 161° radial at 21NM),
thence west to lat. 47°06°20” N., long.
122°26'21” W. (SEA 195° radial at 20.5NM)
to the point of beginning.

Area O. That airspace extending upward
from 5,000 feet MSL to and including 7,000
feet MSL within an area bounded by a line
beginning at lat. 47°18’46” N., long.

122°42’45” W. (SEA 246° radial at 18NM),
thence southeast to lat. 47°16’09” N., long.
122°36°01” W. (SEA 230° radial at 15.5NM),
thence southeast to lat. 47°13'24” N, long.
122°3014” W. (SEA 212° radial at 15NM),
thence south to lat. 47°0913” N., long.
122°2736” W. (SEA 200° radial at 18NM),
thence south to lat. 47°06°20” N., long.
122°26721” W. (SEA 195° radial at 20.5NM),
thence southwest to lat. 47°02’35” N., long.
122°30726” W. (SEA 199° radial at 24.9NM),
thence northwest to lat. 47°10°55” N., long.
122°40°04” W. (SEA 224° radial at 21.1NM)
to the point of beginning.

Area P. That airspace extending upward
from 5,000 feet MSL to and including 7,000
feet MSL within an area bounded by a line
beginning at lat. 47°17°38” N., long.
122°06°07” W. (SEA 135° radial at 12NM),
thence east to lat. 47°1736” N., long.
122°00°04” W. (SEA 124° radial at 15.2NM),
thence east to lat. 47°17°28” N., long.
121°55’42” W. (SEA 119° radial at 17.8NM),
thence southwest to lat. 47°14’03” N., long.
121°58'57” W. (SEA 132°degree radial at
18NM), thence south to lat. 47°11’46” N.,
long. 121°58’59” W. (SEA 137° radial at
19.6NM), thence southwest to lat. 47°02’38”
N., long. 122°06’04” W. (SEA 160° radial at
25NM), thence northwest to lat. 47°06’16” N.,
long. 122°08’34” W. (SEA 161° radial at
21NM), thence north to lat. 47°09’17” N.,
long. 122°08’06” W. (SEA 157° degree radial
at 18.3NM) to the point to beginning.

Area Q. That airspace extending upward
from 5,000 feet MSL to and including 7,000
feet MSL within an area bounded by a line
beginning at lat. 47°5115” N., long.
122°30°00” W. (SEA 343° radial at 26.3NM),
thence east to lat. 47°51°09” N., long.
122°05’46” W. (SEA 019° radial at 26.5NM),
thence southeast to lat. 47°41°54” N., long.
121°55’57” W. (SEA 044° radial at 22NM),
thence south to lat. 47°36’45” N., long
121°56’03” W. (SEA 055° radial at 18.6NM),
thence northwest to lat. 47°37°49” N., long.
121°59’59” W. (SEA 047° radial at 17.2NM),
thence northwest to lat. 47°39’31” N., long.
122°05’41” W. (SEA 033° radial at 16NM),
thence north to lat. 47°44’31” N., long.
122°07°00” W. (SEA 023° radial at 20NM),
thence north to lat. 47°47’59” N., long.
122°08’02” W. (SEA 018° radial at 23NM)
thence west to lat. 47°4813” N., long.
122°27°59” W. (SEA 344° radial at 23NM),
thence south to lat. 47°44’39” N., long.
122°29°41” W. (SEA 338° radial at 20NM),
thence south to lat. 47°42’25” N., long.
122°29’50” W. (SEA 335° radial at 18NM),
thence southwest to lat. 47°38’53” N., long.
122°36'14” W. (SEA 317° radial at 17.5NM),
thence west to lat. 47°39°00” N., long.
122°43’03” W. (SEA 308° radial at 21NM) to
the point of beginning.

Area R. That airspace extending upward
from 6,000 feet MSL to and including 7,000
feet MSL within an area bounded by a line
beginning at lat. 47°55’27” N., long.
122°27°04” W., (SEA 349° radial 29.9NM),
thence east to lat. 47°55’31” N., long.
122°0829” W., (SEA 013° radial at 30.2NM),
thence southeast to lat. 47°51°09” N., long.
122°05’46” W., (SEA 019° radial at 26.5NM),
thence west to lat. 47°51’15” N., long.
122°30°00” W., (SEA 343° radial at 26.3NM)
to the point of beginning.
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Area S. That airspace extending upward
from 5,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at lat. 47°06’20” N., long.
122°26'21” W., (SEA 195° radial at 20.5NM),
thence east to lat. 47°06’16” N., long.
122°08’34” W., (SEA 161° radial at 21NM),
thence southeast to lat. 47°02’38” N., long.
122°06’04” W., (SEA 160° radial at 25NM),
thence west to lat. 47°02’35” N., long.

122°30726” W. (SEA 199° radial at 24.9NM)
to the point of beginning.

Area T. That airspace extending upward
from 6,000 feet MSL to and including 7,000
feet MSL within an area bounded by a line
beginning at lat. 47°02’35” N., long.
122°30726” W. (SEA 199° radial at 24.9NM),
thence east to lat. 47°0238” N., long.
122°06’04” W., (SEA 160° radial at 25NM),
thence southwest to lat. 46°5713” N., long.
122°08'03” W., (SEA 166° radial at 29.8NM),

thence west to lat. 46°57°05” N., long.
122°27’35” W. (SEA 192° radial at 29.7NM),
to the point of beginning.

Issued in Washington, DC, on October 17,
2011.
Gary A. Norek,

Acting Manager, Airspace, Regulations and
ATC Procedures Group.

BILLING CODE 4910-13-P
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[FR Doc. 2011-27367 Filed 10-24-11; 8:45 am]
BILLING CODE 4910-13-C

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30809; Amdt. No. 3449]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective October 25,
2011. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 25,
2011.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/

federal register/
code of federal regulations/
ibr_locations.html.

Availability—All SIAPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Richard A. Dunham III, Flight Procedure
Standards Branch (AFS—420) Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference in the
amendment under 5 U.S.C. 552(a),

1 CFR part 51, and § 97.20 of Title 14
of the Code of Federal Regulations.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAP
and the corresponding effective dates.
This amendment also identifies the
airport and its location, the procedure
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes

contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC
P-NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than
30 days.

Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule”” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (air).

Issued in Washington, DC, on October 14,
2011.

Ray Towles,
Deputy Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal regulations, Part 97, 14
CFR part 97, is amended by amending
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40106,

40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;

§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and §97.35 COPTER SIAPs,
Identified as follows:

* * *Effective Upon Publication

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33
and 97.35 [Amended]

AIRAC Date | State City Airport FDC No. FDC Date Subject
17-Nov—11 ... | AZ Phoenix ......... Phoenix Sky Harbor Intl ........ 1/0068 9/23/11 | This NOTAM, published in TL 11-23, is
hereby rescinded in its entirety.
17-Nov-11 ... | GQ Agana ............ Guam Intl ..o 1/0544 9/29/11 | This NOTAM, published in TL 11-23, is
hereby rescinded in its entirety.
17-Nov-11 ... | GQ Agana ............ Guam Intl ..o 1/0545 9/29/11 | This NOTAM, published in TL 11-23, is
hereby rescinded in its entirety.
17-Nov-11 ... | GQ Agana ............ Guam Intl ..o 1/0546 9/29/11 | This NOTAM, published in TL 11-23, is
hereby rescinded in its entirety.
17-Nov-11 ... | GQ Agana ............ Guam Intl ..o 1/0547 9/29/11 | This NOTAM, published in TL 11-23, is
hereby rescinded in its entirety.
17-Nov—11 ... | CA Los Angeles .. | Los Angeles Intl 1/0228 10/4/11 | RNAV (RNP) Z RWY 6R, Orig.
17-Nov-11 ... | CA Los Angeles .. | Los Angeles Intl 1/0229 10/4/11 | RNAV (RNP) Z RWY 7L, Orig.
17-Nov—11 ... | CA Los Angeles .. | Los Angeles Intl 1/0231 10/4/11 | RNAV (RNP) Z RWY 24R, Orig.
17-Nov-11 ... | CA Los Angeles .. | Los Angeles Intl 1/0233 10/4/11 | RNAV (RNP) Z RWY 7R, Orig.
17-Nov—11 ... | CA Los Angeles .. | Los Angeles Intl 1/0234 10/4/11 | RNAV (RNP) Z RWY 6L, Orig.
17-Nov—-11 ... | ID Boise ............. Boise Air Terminal/Gowen 1/0239 8/9/11 | RNAV (RNP) Z RWY 28R, Orig-A.
Fid.
17-Nov—-11 ... | ID Boise ............. Boise Air Terminal/Gowen 1/0240 8/9/11 | RNAV (RNP) Z RWY 10L, Orig-A.
Fid.
17-Nov—-11 ... | ID Boise ............. Boise Air Terminal/Gowen 1/0242 8/9/11 | RNAV (RNP) Z RWY 10R, Orig-A.
Fid.
17-Nov—-11 ... | ID Boise ............. Boise Air Terminal/Gowen 1/0243 8/9/11 | RNAV (RNP) Z RWY 28L, Orig-A.
Fid.
17-Nov—-11 ... | ID Hailey ............ Friedman Memorial ............... 1/0586 9/23/11 | RNAV (RNP) Y RWY 31, Amdt 1A.
17-Nov—-11 ... | AZ Tucson ........... | Tucson Intl 1/0831 10/4/11 | RNAV (RNP) Y RWY 29R, Orig.
17-Nov—-11 ... | AZ Tucson ........... Tucson Intl 1/0832 10/4/11 | RNAV (RNP) Y RWY 11L, Orig.
17-Nov—11 ... | PA Zelienople ...... Zelienople Muni .........ccccc...... 1/2717 10/6/11 | RNAV (GPS) RWY 35, Orig-C.
17-Nov—11 ... | MT Butte .............. Bert Mooney 1/3061 9/26/11 | ILS Y RWY 15, Amdt 7.
17-Nov—11 ... | OH Chillicothe ...... Ross County 1/3080 10/6/11 | Takeoff Minimums and Obstacle DP, Amdt
3.
17-Nov—11 ... | OH Chillicothe ...... Ross County .......cccoeeeveeenen. 1/3081 10/6/11 | RNAV (GPS) RWY 23, Orig-A.
17-Nov—11 ... | FL Ocala ............. Ocala Intl-Jim Taylor Field .... 1/3325 10/6/11 | RNAV (GPS) RWY 18, Amdt 2.
17-Nov—-11 ... | VA Norfolk ... Norfolk Intl .....cccoveveriiiiienne. 1/3530 10/6/11 | ILS OR LOC RWY 5, Amdt 25.
17-Nov-11 ... | OR Eugene .......... Mahlon Sweet Field .............. 1/3644 9/28/11 | RNAV (RNP) Z RWY 16L, Orig.
17-Nov—11 ... | IL Effingham ...... Effingham County Memorial 1/4102 10/4/11 | VOR RWY 1, Amdt 10.
17-Nov—-11 ... | IL Effingham ...... Effingham County Memorial 1/4103 10/4/11 | RNAV (GPS) RWY 1, Orig.
17-Nov—11 ... | IL Effingham ...... Effingham County Memorial 1/4104 10/4/11 | Takeoff Minimums and Obstacle DP, Amdt
5.
17-Nov—11 ... | IL Effingham ...... Effingham County Memorial 1/4107 10/4/11 | LOC RWY 29, Amdt 1C.
17-Nov—-11 ... | MI Lansing .......... Capital Region Intl ............... 1/4472 10/6/11 | ILS OR LOC RWY 28L, Amdt 26A.
17-Nov—11 ... | TX Uvalde ........... Garner Field ........cccccoeviennenne 1/4475 10/6/11 | RNAV (GPS) RWY 33, Orig.
17-Nov—11 ... | GA Atlanta ........... Hartsfield-Jackson Atlanta 1/4513 10/6/11 | ILS OR LOC RWY 27L, Amdt 16A; ILS
Intl. RWY 27L (CAT Il), Amdt 16A.
17-Nov—11 ... | NC Goldsboro ...... Goldsboro-Wayne Muni ........ 1/4568 10/4/11 | Takeoff Minimums and Obstacle DP, Amdt
1.
17-Nov—-11 ... | ME Presque Isle .. | Northern Maine Rgnl Arpt At 1/4664 10/4/11 | Takeoff Minimums and Obstacle DP, Amdt
Presque lIsle. 4.
17-Nov-11 ... | NE Columbus ...... Columbus Muni 1/7813 9/19/11 | VOR RWY 14, Amdt B.
17-Nov—-11 ... | NE Columbus ...... Columbus Muni 1/7814 9/19/11 | VOR RWY 32, Amdt 14A.
17-Nov-11 ... | NE Columbus ...... Columbus Muni 1/7815 9/19/11 | VOR/DME RWY 32, Amdt 3.
17-Nov-11 ... | NE Columbus ...... Columbus Muni 1/7816 9/19/11 | LOC/DME RWY 14, Amdt 8A.
17-Nov-11 ... | NE Columbus ...... Columbus Muni 1/7817 9/19/11 | RNAV (GPS) RWY 14, Orig-A.
17-Nov-11 ... | MO Kansas City ... | Charles B. Wheeler Down- 1/8566 9/19/11 | ILS OR LOC RWY 19, Amdt 22.
town.
17-Nov—11 ... | IA Dubuque ........ Dubuque Rgnl ......cccecveiieenne 1/9888 9/23/11 | VOR RWY 36, Amdt 6A.




Federal Register/Vol. 76, No. 206/ Tuesday, October 25, 2011/Rules and Regulations

65953

[FR Doc. 2011-27361 Filed 10-24-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Parts 162 and 163
[CBP Dec. 11-20; USCBP-2009-0029]
RIN 1515-AD65 (Formerly RIN 1505—-AC00)

CBP Audit Procedures; Use of
Sampling Methods and Offsetting of
Overpayments and Over-Declarations

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document amends the
U.S. Customs and Border Protection
(CBP) regulations by adding provisions
for the use of sampling methods in CBP
audits and prior disclosure cases and for
the offsetting of overpayments and over-
declarations when an audit involves a
calculation of lost duties, taxes, or fees
or monetary penalties under 19 U.S.C.
1592. The sampling provision may be
used by both CBP and private parties in
certain circumstances. The offsetting
provision is in accordance with CBP’s
authority under 19 U.S.C. 1509(b)(6).
DATES: This rule is effective

December 27, 2011.

FOR FURTHER INFORMATION CONTACT: For
Legal Aspects: Alan C. Cohen, Penalties
Branch, Regulations and Rulings, Office
of International Trade (202) 325-0062;
For Audit and Operational Aspects:
Keith Richard, Regulatory Audit, Office
of International Trade, (704) 401—4701.
SUPPLEMENTARY INFORMATION:

I. Background

CBP is authorized to conduct audits
under 19 U.S.C. 1509 (section 1509)
(sometimes referred to in this document
as CBP audits or section 1509 audits).
The statute authorizes CBP to examine
the records of, including conducting an
audit of, parties subject to the agency’s
authority for the following purposes:
ascertaining the correctness of any
entry; determining the liability of any
person for duty, fees, and taxes due, or
which may be due, the United States;
determining liability for fines and
penalties; or insuring compliance with
the laws of the United States
administered by CBP. Under section
1509(b), specific procedures are set forth

for conducting a formal audit authorized
under the statute.

On October 21, 2009, CBP published
in the Federal Register (74 FR 53964) a
proposed rule to amend title 19 of the
Code of Federal Regulations (19 CFR)
pertaining to prior disclosure
procedures and audit procedures by
amending §§162.74, 163.1, and 163.11
(19 CFR 162.74, 163.1 and 163.11). The
proposed amendments concerned the
use of statistical sampling methods by
CBP and private parties and the
offsetting of overpayments of duties and
fees or over-declarations of quantities or
values on finally liquidated entries 1
against underpayments or under-
declarations on finally liquidated
entries under certain prescribed
circumstances. The proposed changes
regarding sampling methods were
designed to reflect in the regulations (19
CFR 163.11) a practice recognized in
both government and industry as the
most practical and expeditious way to
reliably assess voluminous numbers of
transactions, such as are often
encountered per audit in the modern
commercial importation environment. A
corresponding change was proposed to
the CBP prior disclosure regulations (19
CFR 162.74) to reflect that sampling
may be used by private parties
submitting prior disclosures. The
proposed changes regarding offsetting
reflected the amendment made by the
Trade Act of 2002 (““Trade Act”’) (Pub.
L. 107-210, 116 Stat. 933 (2002)) to
section 1509 pertaining to CBP audit
procedures (19 CFR 163.11).

Section 382 of the Trade Act amended
section 1509(b) by adding the following
paragraph (6):

(6)(A) If, during the course of any audit
conducted under this subsection, the
Customs Service [now CBP] identifies
overpayments of duties or fees or over-
declarations of quantities or values that are
within the time period and scope of the audit
that the Customs Service [CBP] has defined,
then in calculating the loss of revenue or
monetary penalties under section 592 [of the
Tariff Act of 1930, as amended; 19 U.S.C.
1592], the Customs Service [CBP] shall treat
the overpayments or over-declarations on
finally liquidated entries as an offset to any
underpayments or under-declarations also
identified on finally liquidated entries, if
such overpayments or over-declarations were
not made by the person being audited for the
purpose of violating any provision of law.

1The term “liquidation” refers to the formal
fixing of the terms of the entry by CBP. In
liquidation, CBP fixes the appraisement,
classification, and duties, taxes, and fees owed on
imported merchandise (19 U.S.C. 1500). An entry
is said to be “finally liquidated” when the period
for filing a protest under 19 U.S.C. 1514 has
expired. To protest the liquidation of an entry, the
protest must be filed within 180 days of the date
of liquidation (19 U.S.C. 1514(c)(3)(A)).

(B) Nothing in this paragraph shall be
construed to authorize a refund not otherwise
authorized under section 520 [of the Tariff
Act of 1930, as amended, 19 U.S.C. 1520].

The proposed amendments also
included removal of the term
“compliance assessments’ from 19 CFR
Part 163 as the term has become
superfluous as a result of CBP policy
changes with respect to audits.

II. Discussion of Comments

Comments were solicited on the
proposed rule, and nine commenters
responded. Collectively, the
commenters raised numerous issues that
CBP sets forth and responds to below.

A. Proposed Amendments Regarding
Statistical Sampling

Comment: One commenter asserted
that there is no authority in the customs
laws for CBP to employ statistical
sampling in an audit and that customs
laws and regulations require an entry-
by-entry review.

CBP response: CBP disagrees. Under
section 1509, CBP is authorized to
conduct audits of importers (and others
subject to the customs laws and other
laws enforced by CBP) to ensure
compliance with the customs laws of
the United States and other laws
enforced by CBP. Section 1509 does not
specify or limit the methods CBP may
use in conducting an audit, thereby
leaving these decisions to CBP
discretion. Statistical sampling is a
legitimate and widely accepted method
of examining vast amounts of data to
produce reliable results. As pointed out
in the proposed rule regarding the
proposed offsetting amendments,
Congress acknowledged that CBP has
and retains the authority to define an
audit’s time period, scope, and
methodology.2

Comment: Several commenters
requested that CBP provide audit
guidelines and/or an informed
compliance publication on statistical
sampling that includes information on
statistical sampling factors and
parameters used by CBP in audits.
These aids would help importers
understand statistical sampling and
effectively apply sampling in internal
audits and prior disclosures.

2In House Report 107-320 pertaining to the
offsetting law, Congress provided that “[a]
government audit should be an even-handed and
neutral evaluation of a person’s compliance with
the law.

* * * The Committee redrafted this provision on
the basis of concerns from Customs [now CBP]. It
is the Committee’s intention that this provision
shall not affect in any way Customs’ [CBP’s] current
authority to define an audit’s scope, time period,
and methodology.” While this report applies to the
offsetting law, this statement of Congressional
intent is relevant to CBP’s audit authority.
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CBP response: CBP cannot provide
specific guidance regarding sampling
parameters because assessing sampling
risk and establishing sampling
parameters involve the auditor’s
professional judgment applied on a
case-by-case basis to the unique facts of
a specific audit situation. However,
information and basic guidelines on
statistical sampling and auditing are
currently provided as part of the
Focused Assessment Program (FAP) on
the CBP Web site at http://cbp.gov/xp/
cgov/trade/trade programs/audits/
focused assessment/fap documents/.
The Web site information will
eventually be removed, and CBP will
publish an informed compliance
document following the effective date of
this rule. As set forth in the proposed
rule, CBP expects private parties to
employ a sampling plan and sampling
procedures that are consistent with
generally recognized sampling
approaches. A number of commercial
statistical sampling programs are
available for guidance on sampling in
addition to the above mentioned
sources. CBP may reject a private party’s
sampling plan and/or methodology if it
is not consistent with generally
recognized sampling approaches.

For purposes of clarity, CBP is adding
to the regulation a description of
“projection,” which refers to the
application of the sampling results to
the universe of transactions identified as
within the time period and scope of the
audit. Accordingly, a new paragraph
(c)(2) under §163.11 is added in this
final rule, and paragraph (c)(2) of
proposed § 163.11 is redesignated as
paragraph (c)(3) in this final rule.

Comment: One commenter asserted
that statistical sampling of entries and
projection will not produce accurate
audits unless an audit takes into
account the specifics for each
transaction, such as circumstances of
sale, relationship of the seller to the
buyer, related parties versus non-related
parties, trade preference program
transaction, etc.

CBP response: CBP conducts
performance audits in accordance with
generally accepted government audit
standards (GAGAS) issued by the
Government Accountability Office
(GAQO), which can be found on the GAO
Web site at http://www.gao.gov/govaud/
ybk01.htm. CBP auditors apply their
professional judgment in establishing
and executing sampling plans based on
the particular factors, or relevant
specifics, involved in a given audit
situation. CBP auditors will apply
appropriate sampling techniques, on a
case-by-case basis, that address the
commenter’s concern. CBP is committed

to employing sampling in accordance
with widely accepted professional
standards and best practices to ensure
the efficiency and accuracy of audits
that employ sampling.

Comment: One commenter requested
that CBP clarify whether CBP will use
statistical sampling to calculate
penalties under 19 U.S.C. 1592 and the
circumstances under which it may do
s0.
CBP response: As set forth in the
proposed regulations and this final rule,
CBP may use statistical sampling in an
audit in circumstances it determines are
appropriate for its use under section
1509, including the calculation of lost
duties and/or monetary penalties under
19 U.S.C. 1592 (section 1592) or lost
revenue and monetary penalties under
19 U.S.C. 1593a (section 1593a). In some
circumstances, CBP may determine that
an entry-by-entry review and
calculation are more appropriate to the
situation. CBP notes that use of
sampling is not strictly limited to
section 1509 audits (unlike offsetting
which is so limited), but its use will be
concentrated in the audit program.

Comment: One commenter suggested
that CBP’s use of sampling and
projection to calculate penalties under
section 1592 in an audit context should
be subject to agreement by the audited
party prior to commencement of the
audit.

CBP response: Pursuant to section
1509, and as set forth in this final rule
(19 CFR 163.11), CBP has sole discretion
to determine the audit’s methodology:
either entry-by-entry, statistical
sampling or, in some circumstances,
both. Statistical sampling is a widely
accepted and legitimate method of
examining extensive quantities of data
in an audit context and includes, by
definition, projection of sample results
to the universe of transactions set forth
in the sampling plan. Neither the statute
nor the regulations subject CBP’s
authority to determine an audit’s
methodology to the concurrence of the
audited entity. In accordance with the
proposed regulation and this final rule
(§163.11(c)(1)), CBP and the audited
entity will discuss the specifics of the
sampling plan before commencement of
the audit; however, CBP’s authority to
conduct the audit or employ a statistical
sampling method is not dependent on
the audited entity’s concurrence or its
acceptance of the sampling plan.

Comment: One commenter inquired
whether the reduced penalties for prior
disclosure would apply to projected
violations (lost duty or revenue) where
the audited entity makes a prior
disclosure of a violation during a CBP
audit.

CBP response: In most cases, the
penalty for prior disclosure is based on
the lost duty or lost revenue amount
(interest on that amount). Thus,
assuming that the prior disclosure meets
all requirements and that CBP has
approved the sampling results,
including the projection as applied, the
reduced penalty for the prior disclosure
would apply to the lost duty or revenue
as calculated, either by CBP or by the
claimant with CBP approval. (See 19
CFR Part 171, App. B.)

Comment: One commenter claimed
that statistical sampling will not reduce
the cost to audited entities because the
audit scope will be expanded to
multiple years, thus requiring the
audited entity to expend additional
resources.

CBP response: CBP disagrees. Audits
already cover multiple years, whether
the review method is entry-by-entry or
statistical sampling. The review of
entries over a particular time period will
be less costly when sampling is
employed because fewer entries are
actually examined by CBP, thus
requiring less audit time on the audited
entity’s premises, less time required of
the audited entity to pull supporting
records and documents, and less time
required from audited entity personnel.

Comment: One commenter asserted
that statistical sampling should be
utilized only to conduct annual audits
of the audited entity and that expanded-
scope audits by CBP as a result of
statistical sampling should be limited to
violations of 19 U.S.C. 1592 and/or
1593(a) that are discovered in the course
of single-year audits.

CBP response: CBP disagrees. First,
the scope of audits will not be expanded
due to CBP’s use of statistical sampling
methods. Some audits cover multiple
years whether the method of review is
entry-by-entry or sampling. Second, it is
within CBP’s discretion to determine its
audit program goals in accordance with
agency priorities. That discretion
includes determining the purpose and
the time period and scope of audits.
CBP will not adopt this limiting formula
for implementing its audit program.

Comment: One commenter requested
that CBP provide criteria for
determining when an entry-by-entry or
statistical sampling method is
appropriate for an audit and asserted
that CBP should not be able to change
the audit’s method midstream, before
completing the audit.

CBP response: The decision regarding
use of entry-by-entry or statistical
sampling methodology in an audit is
dependent on the unique circumstances
involved and is therefore a matter of
professional judgment. CBP auditors
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will exercise that judgment on a case-
by-case basis based on information and
data available to CBP. Proposed
§163.11(c)(2), adopted without change
as §163.11(c)(3) in this final rule,
provides general guidance on when
sampling methods are appropriate:
Review of 100% of the entries/
transactions is impossible or impractical
in the circumstances; the sampling plan
is prepared in accordance with
generally recognized sampling
procedures; and the sampling procedure
is executed in accordance with the
sampling plan. The decision to employ
sampling or entry-by-entry review is
solely within the auditor’s discretion.

Regarding changing methodology
during the course of an audit, the
auditor may encounter circumstances
that were unknown when the sampling
plan was created. The new
circumstances may require changing the
audit method from sampling to entry-
by-entry, or vice-versa, in order to
properly complete the audit. In some
circumstances (see next comment
response), CBP may expand the audit,
either to address a disclosure presented
by the audited entity during the course
of the audit or to examine additional
entries due to new circumstances. This
may result in a change in the audit
methodology or a different methodology
applied to the expanded segment of the
audit.

Comment: A commenter inquired
whether the proposed regulations
permit CBP to go outside the sampling
plan to examine entries and, if so, under
what circumstances may CBP do so.

CBP response: Generally, CBP will
stay within the sampling plan. In some
circumstances, the auditors may
discover information or problems that
warrant an expansion of the audit and
a corresponding adjustment of the
sampling plan if necessary. The
amended regulations do not specify
when CBP may expand the audit, as the
various circumstances that may warrant
an expansion or other adjustment
cannot be captured categorically and
evaluation of these circumstances must
be left to the observation and
professional judgment of the auditors
involved. Two examples of when
circumstances may warrant an
expansion of the audit are where the
audited entity requests approval to do
self-testing of entries that do not fall
within the sampling plan or where it
presents a prior disclosure during the
course of the audit. Again, expanding
the audit will be at CBP discretion.

Comment: One commenter asserted
that the inapplicability of “finality of
liquidation” in proposed § 163.11(c)(1)
is not supported by the law or the intent

of Congress because it concerns only
audits conducted to identify lost duty
under section 1592.

CBP response: CBP disagrees. CBP
may examine finally liquidated entries
in an audit for the purpose of either
determining compliance with applicable
laws and regulations or identifying lost
duties or revenue. Pursuant to sections
1592(d) and 1593a(d), CBP may demand
payment of lost duties or revenues,
respectively, and impose appropriate
penalties relative to violations
discovered in finally liquidated entries,
notwithstanding the finality of
liquidation rule.

Comment: One commenter requested
that CBP define its supervisory role in
self-testing.

CBP response: As used in the context
of proposed § 163.11(c)(3) (redesignated
as §163.11(c)(4) in this final rule), CBP
supervision means that CBP auditors
will determine whether to approve the
audited entity’s request to do self-testing
and whether the parameters of the
sampling plan (including time period
and scope), directing the execution of
the sampling plan, and evaluating and
verifying the sampling plan’s execution
and results. CBP may either provide the
sampling plan to the audited entity for
its execution or permit the audited
entity to develop its own plan, with the
auditors’ direction, and present the plan
to the auditors for acceptance prior to
execution.

B. Proposed Amendment Regarding the
Audited Entity’s Waiver of the Ability
To Object to the Sampling Plan and/or
Methodology

Comments: Most commenters raised
objections to the waiver provision of
proposed § 163.11(c)(1), under which an
audited entity, prior to commencement
of the audit work that involves
sampling,? would waive its ability to
contest CBP’s sampling plan and
methodology once the parties have
discussed and accepted it. Some of
these comments also cited proposed
§162.74(j), since it permits sampling in
a prior disclosure. The primary
objections and points are represented in
the following comments and responded
to further below:

(a) An audited entity should not be
limited to challenging only
computational and clerical errors and
should be allowed to challenge CBP’s
sampling plan, methodology, and
results to ensure that the proposed

3The use of sampling (or its possible use) will be
discussed at the audit’s opening conference, but
normally cannot be discussed in detail until the
audit work has begun and the auditors have been
able to observe facts and circumstances involved in
the particular audited entity’s situation.

sampling plan was actually
implemented as proposed and that the
results were correctly analyzed and
presented. An audited entity’s waiver of
its ability to appeal or challenge CBP’s
findings would likely result in the
unwillingness of audited entities to
accept CBP’s statistical sampling plan.

(b) Limiting an audited entity’s right
to challenge only computational and
clerical errors is too narrow and would
result in the audited entity waiving its
right to challenge allegations of
substantive and material errors, such as,
for example, CBP allegations of
misclassification, undervaluation, etc.,
and violations of sections 1592 or
1593a.

(c) The waiver is a violation of
Congressional intent for even-handed
audits.

(d) The regulation should reflect that
once the parties accept the sampling
plan, CBP waives its ability to
subsequently contest the sampling
plan’s validity and methodology and,
with the exception of fraud, waives its
ability to review transactions outside
the sampling plan for the purpose of
determining the total loss of duties,
taxes, and fees within the audit period
and scope.

(e) The waiver presents due process
and fairness concerns, as CBP’s
projection of underpayments (i.e.,
violations) will result in a calculation of
lost duty/revenue for entries that CBP
has not examined, while the audited
entity will have waived its ability to
contest, administratively and judicially,
what it believes may be CBP’s failure to
identify overpayments or its
misidentification of lost duty or
revenue.

(f) The regulations should clearly
identify what is being waived and what
is not being waived.

(g) The regulations should provide a
procedure that would allow an audited
entity the opportunity to be heard and
to exhaust its available administrative
and/or judicial challenges to violations
alleged by CBP from the transactions
actually examined.

(h) Proposed § 162.74(j) may be
interpreted to bind the disclosing party
to the sampling plan and methodology
initially submitted with the prior
disclosure without providing for an
opportunity to modify and cure defects
in the sampling before CBP makes its
determination on the sampling results.

(i) An audited entity performing self-
testing using an agreed upon sampling
plan should also be able to demonstrate
facts to contest the validity and/or
methodology of that plan, and to
propose remedies, before CBP makes a
determination on the results.
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(j) GBP should clarify in the
regulation that the waiver must be in
writing and must be signed by a person
with authority to make the waiver, such
as an officer of the entity or other person
with authority to sign it. If a
corporation, the signed waiver should
be accompanied by a board resolution or
similar authorization.

(k) With respect to any dispute
between CBP and the audited entity in
the Court of International Trade, CBP’s
final calculation of the lost duty or
revenue owed based on the projection of
the sampling plan’s results is not
binding on the court.

CBP response: CBP believes that most
of the concerns raised by the
commenters, including those regarding
due process, fairness, even-handedness,
and waiving the right to challenge
substantive findings or allegations, can
be resolved with a fuller explanation of
the waiver. The waiver takes effect
when the audited entity accepts the
sampling plan and methodology after
having discussed it with CBP auditors.
(This also applies when an audited
entity has been authorized to do self-
testing in an audit.) The waiver, which
must be in writing (see below), is
designed primarily to avoid the
contention and delay that could result
from disputes over the sampling plan
and methodology at the end of an audit,
and to later avoid a protracted battle of
sampling experts in any administrative
or judicial proceeding concerning the
details of a sampling approach that both
parties had agreed to previously.

It is noted, however, that the waiver
is limited. The audited entity would be
waiving only its ability to contest the
sampling and methodology employed in
the audit. The audited entity would not
be waiving its ability to raise
substantive objections it may have
concerning the audit’s underlying
findings of violations of section 1592
(false statements in an entry regarding
classification, valuation, etc., or failure
to have required documentation) or
violations of section 1593a (false
drawback claims). As has always been
the case where an audited entity has
substantive disagreements with CBP’s
audit findings identifying violations of
sections 1592 or 1593a and/or with the
audit’s lost duty or revenue calculations
(that cannot be resolved through further
discussions with, and working with, the
auditors), the audited entity is not
bound to tender payment in accordance
with those findings and calculations.
The audited entity instead may opt to
pursue its substantive objections as the
process continues through any ensuing
administrative penalty action initiated
by CBP with issuance of either a notice

of liability for lost duty or revenue
under sections 1592(d) or 1593a(d) or a
prepenalty notice under sections
1592(b) or 1593a(b).

Through the formal penalty action,
the audited entity, now the subject of
this statutory process, will have access
to various procedures under the current
CBP regulations to challenge allegations,
including audit findings upon which
allegations are based. Under § 162.79b
of the regulations, the subject may seek
CBP Headquarters review when a notice
of liability is issued under either section
1592(d) or 1593a(d). Under § 171.14, the
subject may seek CBP Headquarters
advice regarding the penalty allegations
when CBP issues a prepenalty notice
under section 1592(b)(1) or 1593a(b)(1).
Also, as always, the subject would be
able to raise its substantive objections in
response to the prepenalty notice and in
response to a later-issued penalty notice
under section 1592(b)(2) or 1593a(b)(2),
thereby having two opportunities to
challenge CBP’s determinations/
allegations. The latter response would
be in the form of a petition filed under
19 U.S.C. 1618 (section 1618). Where
CBP decides the section 1618 petition to
the subject’s dissatisfaction, the subject
may submit a supplemental petition
under §171.61 and § 171.62, still
another opportunity to argue its case. At
any time after CBP issues a decision on
an initial petition, the subject may
pursue an offer in compromise under 19
U.S.C. 1617, putting forth its substantive
objections to support the settlement
offer. Finally, the subject may defend
withholding tender of the penalty and/
or lost duty or revenue, and continue its
substantive objections, in a judicial
enforcement action where all
substantive issues will be heard.

The sampling waiver also applies to
prior disclosures submitted outside the
context of a CBP audit under § 162.74(j)
and § 163.11(c)(5) of this final rule,
when the prior disclosure is reviewed
by CBP’s Office of International Trade,
Regulatory Audit (RA). All such prior
disclosures will be reviewed by RA in
some form (although any claiming
offsetting will get RA review; see
comment response further below).
Often, with these prior disclosures, the
claimant and RA will have the
opportunity to discuss any sampling
proposed by the claimant after the
initial disclosure is submitted.# The

4To establish the basic elements of the prior
disclosure claim before CBP initiates an
investigation, claimants will often submit the prior
disclosure letter to disclose the circumstances of the
violation and request an extension to finalize the
calculation and submit lost duties/revenue. In
discussions with CBP, the claimant may propose a
sampling plan, work with CBP to develop one, or

claimant’s acceptance of the sampling
approach arrived at through these
discussions with RA constitutes the
waiver, as limited per the discussion
above. In this context, a claimant may
request that CBP calculate the lost duty/
revenue under § 162.74(c) and may seek
CBP Headquarters review of the field
office’s calculation (subject to
limitations, such as a minimum
monetary amount and the statute of
limitations), at which time the claimant
can raise its substantive objections to
the underlying CBP allegations
involved.

Thus, under the proposed regulation,
and as adopted in this final rule, an
audited entity, or prior disclosure
claimant in the circumstances described
above, waives its ability to object to the
sampling and methodology to which it
agreed, but does not thereby forfeit its
ability to challenge underlying
substantive findings or allegations
through available procedures under the
regulations. CBP is modifying proposed
§§162.74(j) and 163.11(c) in this final
rule to clarify the waiver provision with
respect to what is not being waived by,
respectively, a prior disclosure claimant
or an audited entity.

Regarding comments concerning the
ability of a prior disclosure claimant,
within or outside of a CBP audit, to cure
defects in sampling once the disclosure
is submitted to CBP, CBP, upon review
of the sampling, will allow a reasonable
opportunity for the claimant to resolve
defects. It is recognized that in some
cases the sampling will be so flawed it
cannot form the basis of an acceptable
prior disclosure or be cured through
reasonable efforts.

The recommendations that the
regulations include a waiver by CBP of
its ability to challenge or change the
sampling or methodology or to go
outside the sampling plan to examine
entries, after there is acceptance of the
sampling plan by the parties, cannot be
adopted in this final rule. CBP is
authorized under law to conduct audits
to ensure compliance with the customs
laws and other laws in order to protect
the revenue and enforce various
restrictions. The audit program is CBP’s
primary means for ensuring this
compliance. It is a critical oversight and
enforcement function. To effectively
perform this function, CBP must have
flexibility to make necessary
adjustments while conducting audits.

Regarding the recommendation that
the regulations provide for a written
waiver, CBP agrees that a written waiver
would be appropriate. Therefore, CBP is

explain one that it has already worked through
(without finalizing the calculation).



Federal Register/Vol. 76, No. 206/ Tuesday, October 25, 2011/Rules and Regulations

65957

adding to the regulation in this final
rule (19 CFR 163.11(c)(1)) that a
management official with authority to
bind the audited entity must sign the
waiver on the audited entity’s behalf.
This official should have responsibility
over the company’s importation or trade
matters and/or other matters involving
the customs laws and regulations, or
other trade related laws and regulations.
The appropriate RA field director will
have authority to sign for CBP. It is
noted, however, that in some instances,
the sampling plan and/or methodology
must be adjusted or modified after it has
been discussed and accepted or after it
has been commenced. In these
instances, further discussions of these
adjustments/modifications would
require another written waiver to
evidence the audited entity’s acceptance
of the changes.

C. Proposed Amendments Regarding
Offsetting

Comment: Several commenters
requested clarification as to whether an
audited entity authorized (pre-
approved) by CBP to conduct self-
testing in a CBP audit, under CBP
supervision, may apply offsetting in a
prior disclosure resulting from the self-
testing.

CBP response: An audited entity in
the described circumstances (self-testing
in a CBP audit) may apply offsetting in
a prior disclosure. The offsetting will be
approved where, upon review, RA
determines that all the requirements for
offsetting set forth in this final rule have
been met and RA approves the audited
entity’s implementation and results of
the self-testing, whether an entry-by-
entry or sampling methodology was
used.

Comment: Several commenters
asserted that offsetting should be
permitted for overpayments in prior
disclosures that are not submitted in the
context of a CBP audit. Several
commenters also requested that CBP
clarify, for purposes of offsetting, the
circumstances under which CBP’s
verification or review of a prior
disclosure submitted outside the context
of a CBP audit would constitute a
section 1509 audit as defined by the
proposed regulation (§ 163.1(c)).

CBP response: CBP’s offsetting
authority under section 1509(b)(6)(A)
was limited by Congress to audits
conducted by CBP under section 1509
and to calculations of lost duty and
monetary penalties under section 1592.
The law does not include exceptions to
this restriction. CBP cannot apply
offsetting in an audit calculating lost
revenue under section 1593a; nor can
CBP apply offsetting in a prior

disclosure submitted to CBP outside the
context of a section 1509 audit unless
CBP performs such an audit or review
of the prior disclosure submission. The
proposed regulation did not include a
provision for offsetting in a prior
disclosure submitted outside the context
of a CBP audit, but that scenario was
discussed in the proposed rule’s
preamble. Based on the many comments
received on this issue and further
consideration of the matter, CBP, in this
final rule, is providing a regulatory
process for ensuring that all of these
prior disclosures are referred to RA for
review and evaluation of the offsetting.

Initially, it is noted that, consistent
with the proposed rule, this final rule
recognizes that some CBP audits will be
full-scale reviews that follow all the
procedural steps for a formal on-site
review of an audited entity’s records,
such as would be appropriate to
conduct a focused assessment audit, and
others will be less formal and extensive
for conducting audits with a more
narrow purpose. The definition of
“audit” set forth in proposed § 163.1(c),
and adopted with a minor change in this
final rule, provides that a CBP audit
“may be as extensive or simple as CBP
determines is warranted to achieve the
audit’s purpose under applicable laws
and regulations.” This concept is
consistent with CBP’s practice under
current regulations. CBP has always had
the flexibility to vary the approach of
audits depending on the audit’s purpose
and the circumstances involved.
Proposed § 163.11(f) is modified in this
final rule to reflect this flexibility, as the
formal process of § 163.11(a) is not
conducive to a CBP RA review of a prior
disclosure.

The referenced change to the
proposed definition of “audit” reflects a
refining of terms, as the words
“‘examination or review’” have been
replaced in this final rule with the word
“evaluation.” Another modification to
the definition is designed to clarify that
the self-testing approved by CBP within
the time period and scope of the audit
includes the time period and scope as
originally set and as sometimes later
modified by CBP at its discretion where
warranted.

Under this final rule, all prior
disclosures with offsetting submitted
outside the context of a CBP audit will
be referred to CBP’s RA for a review and
evaluation that will be deemed a section
1509 audit for offsetting purposes. Due
to limits stemming from the availability
of resources and the press of other
priorities and responsibilities, RA will
vary its approach to reviewing these
prior disclosures depending on their
circumstances. The extent of the review

will be based on an internal evaluation
of the prior disclosure’s complexity and
risk factors. The monetary value of the
disclosure also may be a factor at times.
In some instances, RA will review
sufficient documentation submitted by
the claimant plus CBP’s own records
and databases. In other instances, RA
may contact the claimant for discussion
or additional documentation. In still
other instances, an on-site visit may be
warranted, with a partial or full-scale
review of entries/documents depending
on RA’s assessment of the
circumstances. Where RA determines
that its review of the prior disclosure,
whether limited or extensive, shows, to
its satisfaction, that the claim and its
calculations of lost duty meet all
statutory and regulatory requirements
regarding offsetting, and sampling
where sampling is employed, offsetting
may be applied, provided it meets the
basic requirements of the prior
disclosure regulations, as determined by
the appropriate Fines, Penalties, and
Forfeitures (FP&F) office.

CBP notes that offsetting may not be
allowed in every case, but CBP is
committed to providing offsetting in
accordance with the statute and this
final rule whenever, under its
procedures, it performs a section 1509
audit/review involving lost duty
calculations under section 1592.

Comment: One commenter claimed
that CBP’s disallowance of offsetting
under proposed § 163.11(d)(5), in cases
where identified underpayment entries
involve fraud, violates Congressional
intent for even-handed audits under the
Trade Act. Under this paragraph, all
properly identified overpayments would
be disallowed for offsetting, while CBP
would seek collection for all properly
identified underpayments (violations).
This commenter also asserted that the
restriction on refunds under proposed
§163.11(d)(8) violates this
Congressional intent. Under that
paragraph, refund payments are limited
to properly identified overpayment
entries that qualify for a refund under
the requirements of 19 U.S.C. 1514
(section 1514) or 19 U.S.C. 1520 (section
1520). These statutes provide for a
refund where the audited party can
identify an error correctable under one
of their provisions.

CBP response: CBP disagrees. Section
1509(b)(6)(A) precludes offsetting when
overpayments/over-declarations were
made for the purpose of violating any
provision of law. Proposed
§163.11(d)(5)’s disallowance of
offsetting when entries identified in an
audit were made knowingly and
intentionally (fraudulently) is self-
evident and consistent with CBP’s
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treatment of fraud violations under
section 1592 as distinct from violations
based on negligence or gross negligence.
An importer should not be permitted to
gain through offsetting in instances
where it committed knowing and
intentional violations. This provision is
retained in this final rule as
§163.11(d)(6).

Regarding the disallowance of refunds
under proposed §163.11(d)(8)
(§163.11(d)(9) in this final rule), it is in
fact the intent of Congress to limit
refund payments to specific, limited
circumstances. Under section
1509(b)(6)(B), the offsetting provision is
not to be construed as authorizing a
refund that is not otherwise authorized
under section 1520. This clearly means
that a refund is payable only if the
particular circumstances of the
overpayment entries involved would
independently meet the very specific
circumstances set forth under any
provision of section 1520 that involves
liquidated entries, including any
requirement to timely file a petition or
claim for relief under the provision.

It is noted that the proposed
regulation and the regulation as
amended in this final rule includes
section 1514 in its refund restriction,
along with the statutorily enumerated
section 1520, on the grounds that
Congress intended that CBP have the
authority to pay a refund when an
overpayment entry’s circumstances
constitute clerical error, mistake of fact,
or other inadvertence now correctable
under section 1514(a). At the time the
offsetting law was enacted, relief for a
clerical error, mistake of fact, or other
inadvertence was provided for under
section 1520.

Comment: One commenter asserted
that CBP should make clear that the
inapplicability of the “finality of
liquidation” rule is limited to an audit
conducted to assess lost duties,
including offsetting of overpayments,
only in cases of 19 U.S.C. 1592. The
commenter also requested that CBP
clarify whether offsetting is permitted
for overpayments on unliquidated
entries identified within the time period
and scope of the audit.

CBP response: The proposed rule
made clear that offsetting would apply
only to finally liquidated entries
identified in a CBP audit for calculating
lost duties and monetary penalties
under section 1592, provided that all
requirements for offsetting are met,
including that the identified
overpayments are within the audit’s
time period and scope (and within the
time period and scope of any sampling
plan applied in accordance with
proposed § 163.11(c)) (proposed

§163.11(d)(3) is § 163.11(d)(4) in this
final rule). It also made clear that
section 1592 permits the lost duty
calculation on liquidated entries despite
the fact that their liquidations have
become final. This calculation of lost
duties under section 1592 now includes
offsetting of overpayments by virtue of
section 1509(b)(6)(A).

Regarding offsetting for unliquidated
entries, it is possible that both
unliquidated and liquidated entries may
be properly identified in a CBP audit;
however, section 1509(b)(6)(A) limits
offsetting to overpayments/over-
declarations identified on finally
liquidated entries, provided that the
overpayments/over-declarations were
not made by the audited entity for the
purpose of violating any provision of
law and meet the other requirements of
the statute.

Comment: One commenter
recommended that members of the
Importer Self-Assessment Program (ISA)
be allowed to benefit from offsetting.

CBP response: The ISA program is a
voluntary partnership program between
CBP and companies operating under the
customs laws, generally importers. An
ISA program member receives certain
benefits under the program, the most
notable being removal from the pool of
companies subject to focused
assessment audits (the general audit
program administered by RA for
ensuring compliance with the customs
laws and regulations). CBP has a high
degree of confidence in member
companies based on RA’s initial
evaluation of the companies’ internal
processes and systems during the
application process. ISA members are
companies with high compliance
ratings, and CBP believes that the trust
it has in members is warranted and the
benefits enjoyed by members are earned
and deserved. In addition to their initial
evaluation by CBP in the application
process, member companies must
perform an annual self review of its
customs operations that it submits to
RA. The ISA annual self-review may
occasionally result in the discovery of
errors that lead to the filing of a prior
disclosure.

The benefit of offsetting in prior
disclosures is available to ISA members
just as it is available to any importer. As
trusted members of the ISA program
whose records, systems performance,
and regular monitoring engender CBP
confidence, ISA member prior
disclosures may not require extensive
CBP RA review, though that is a
judgment for RA to make on a case-by-
case basis.

Comment: One commenter stated that
because offsetting is an importer’s right

under the statute, the discretionary
“may”’ should be changed to ““shall”
and “will” under, respectively,
proposed § 163.11(d)(1) pertaining to
CBP’s authority to allow offsetting and
proposed § 163.11(d)(2) pertaining to an
audited entity’s offsetting when self-
testing under CBP supervision.

CBP response: CBP agrees that “may”’
should be changed. Therefore, “may”
has been changed to “will” in both
provisions. CBP has also added
language in both provisions to clarify
that the approval of offsetting by CBP is
dependent on all the requirements for
offsetting in § 163.11(d) being met.

Comment: One commenter stated that
proposed § 163.11(d)(4) has an incorrect
reference to paragraph (d)(4) that should
instead reference paragraph (d)(3).

CBP response: CBP agrees and has
made the correction. However, in this
final rule, proposed § 163.11(d)(3) has
been redesignated as § 163.11(d)(4) and
proposed § 163.11(d)(4) has been
redesignated as § 163.11(d)(5). Thus, the
reference is now to §163.11(d)(4) and is
found in §163.11(d)(5).

D. Proposed Amendments to Prior
Disclosure Regulations

Comment: One commenter requested
that CBP modify proposed § 162.74(j) to
require that CBP approve the statistical
sampling plan proposed by a private
party prior to submission of a prior
disclosure. The commenter stated that
failure by CBP to accept the sampling
plan prior to submission could subject
the private party to expensive and time
consuming entry-by-entry analysis even
though the statistical sampling analysis
and lost duties/revenues have been
tendered to CBP. One commenter
inquired whether a prior disclosure
claimant would have an opportunity to
correct a prior disclosure sampling plan
that CBP, upon post-submission review,
is unable to accept due to a defect in the
plan or its execution.

CBP response: CBP’s review of a prior
disclosure with sampling may include,
at CBP’s discretion, reasonable efforts,
as determined in the circumstances by
CBP, to work with the private party to
cure defects in the sampling plan or its
execution. It is recognized that in some
cases the sampling will be so flawed it
cannot form the basis of an acceptable
prior disclosure or be cured through
reasonable efforts.

In this regard, to effectively review a
prior disclosure claimant’s sampling
and calculations or sampling/
methodology proposal, CBP must be
able to understand them. Therefore, the
claimant must submit with its
disclosure a brief but clear explanation
of its sampling plan and methodology.
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Proposed § 162.74(j) has been modified
accordingly in this final rule.

Comment: One commenter inquired
whether an audited entity authorized by
CBP to conduct self-testing in a CBP
audit can file a prior disclosure without
triggering a formal investigation.

CBP response: Where an audited
entity performs self-testing during a CBP
audit, the discussion that precedes the
self-testing concerns the particulars
involved, and it is not likely that an
investigation would be triggered by such
discussions. However, an audited entity
is advised to be aware of the restrictions
to prior disclosure set forth in the prior
disclosure regulations. Under these
regulations, a prior disclosure may be
approved where the claimant discloses
the circumstances of a violation before,
or without knowledge of, the
commencement of a formal
investigation (see §§ 162.74(a) and
162.74(g)). Thus, where CBP auditors
have already uncovered evidence of
violations, created a writing recording
those suspected violations (commencing
a formal investigation), and raised those
suspected violations with the audited
entity (§ 162.74(i)(1)(i)), the restriction
to prior disclosure eligibility may apply.

E. Proposed Amendment Regarding
Restriction on Defense of Reasonable
Care

Comment: One commenter
recommended that CBP clarify proposed
§163.11(e)’s restriction on the defense
of “reasonable care” 5 as applied to
entries involved in a previous audit’s
sampling plan.

CBP response: Under proposed
§163.11(e), the mere fact that an entry
was within the time period and scope of
a previous CBP audit that employed a
sampling plan cannot be claimed as a
defense in a later penalty action. The
proposed provision is retained in this
final rule without change.

III. Conclusion Regarding Comment
Analysis and Additional Changes

Based on the comments received and
CBP’s reconsideration of the various
issues raised and discussed in this
document, CBP is adopting as final the
proposed rule’s changes, with certain

5Under 19 U.S.C. 1484(a)(1), an importer of
record, or its agent, is obligated to exercise
reasonable care in performing certain actions
related to the entry of merchandise into the United
States. Under 19 CFR Part 171, App. B, Para. (C)(1),
a penalty is warranted where a person fails to
exercise “the degree of reasonable care and
competence expected” in the circumstances, and
the failure results in a false statement or material
omission under the statute. Generally, a showing
that the importer acted with reasonable care is a
defense to allegations of a negligence violation
under 19 U.S.C. 1592 or 1593a.

modifications and additions that are
explained throughout the comment
discussion section of this document.
The major additions are as follows:

(1) A requirement that a private
party’s prior disclosure that employs
sampling must include an explanation
of the sampling plan and methodology
employed. The explanation must be
adequate, to CBP’s satisfaction, to
permit CBP to understand the sampling
and methodology employed. This
reflects in the regulation a procedure
that is already practiced by prior
disclosure claimants. An explanation of
the sampling and methodology is
fundamental and inherent in a proper
prior disclosure using sampling as a
means of disclosing the circumstances
of the violations involved. (See 19 CFR
162.74(j) and 163.11(c)(5) of this final
rule.)

(2) A requirement that a written
waiver evidence a private party’s
acceptance of the sampling plan and
methodology to be employed in an audit
or, where appropriate, in circumstances
of self-testing or prior disclosure as
described in 19 CFR 163.11(c)(4) and
(c)(5), respectively. The waiver limits
the private party’s objections to the
sampling procedure to but does not
limit any other substantive claims. The
appropriate RA field director will sign
for CBP. Acceptance of subsequent
adjustments or modifications to the
sampling plan or methodology also
must be in writing. (See 19 CFR
163.11(c)(1) of this final rule.)

(3) A provision under which CBP will
refer to RA for review and evaluation all
prior disclosures submitted outside the
context of a CBP audit that apply or seek
to apply offsetting under 19 CFR
163.11(d). (See 19 CFR 163.11(d)(3) of
this final rule.) RA will approve the
offsetting where it determines that the
requirements of the statute and this final
rule are satisfied.

IV. Statutory and Regulatory Reviews

A. Executive Order 12866

Executive Order 12866 (Regulatory
Planning and Review; September 30,
1993) requires Federal agencies to
conduct economic analyses of
significant regulatory actions as a means
to improve regulatory decision-making.
Significant regulatory actions include
those that may ““(1) [h]ave an annual
effect on the economy of $100 million
or more or adversely affect in a material
way the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or tribal
governments or communities; (2)
[c]reate a serious inconsistency or

otherwise interfere with an action taken
or planned by another agency; (3)
[m]aterially alter the budgetary impact
of entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) [r]aise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.” This rule does not meet any of
the above criteria and is thus not a
significant regulatory action. This rule
has not been reviewed by the Office of
Management and Budget (OMB) under
this order.

As described above, this final rule
does not impose additional
requirements or procedural burdens on
entities affected and would not have an
economic impact on them except in
certain penalty cases in which the
entities affected would realize a
reduction in the amount of a penalty, or
in the amount of lost revenue owed, due
to the allowance of offsetting. CBP did
not receive any comments that would
contradict our conclusion that this rule
is not a significant regulatory action or
our assertion that to the extent this rule
does have economic impacts, they will
be marginally beneficial to the trade
community and CBP.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) as amended by the
Small Business Regulatory Enforcement
and Fairness Act of 1996 (SBREFA),
requires federal agencies to examine the
impact a rule would have on small
entities. A small entity may be a small
business; a small not-for-profit
organization; or a small governmental
jurisdiction (locality with fewer than
50,000 people).

The entities affected by this final rule
are importers and various other parties
who are subject to a CBP audit under
the CBP regulations. “Importers” are not
defined as a “‘major industry” by the
Small Business Administration (SBA)
and do not have a unique North
American Industry Classification
System (NAICS) code; rather, virtually
all industries classified by SBA include
entities that import goods and services
into the United States. Thus, entities
affected by this final rule would likely
consist of the broad range of large,
medium, and small businesses operating
under the customs laws and other laws
that CBP administers and enforces.
These entities include, but are not
limited to, importers, brokers, and
freight forwarders, as well as other
businesses that operate under drawback,
bonded warehouse, and foreign trade
zone procedures and those conducting
various activities under bond.
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The finalized rule concerning audit
procedures brings the CBP regulations
up to date with CBP practices by
explicitly providing for the use of
sampling methods in audits conducted
by CBP under 19 U.S.C. 1509. The use
of sampling methods is expected to
facilitate and enhance the effectiveness
of the CBP audit process for both CBP
and private entities, thus making the
process less burdensome for all
involved. The finalized rule brings the
regulations up to date with existing law
regarding the offsetting of overpayments
and over-declarations for the purpose of
calculating loss of revenue or monetary
penalties under 19 U.S.C. 1592.

Because these amendments to the
regulations affect such a wide-ranging
group of entities involved in the
importation of goods to the United
States, the number of entities subject to
this final rule would be considered
“substantial.” Additionally, these
changes to the regulations would confer
a small, positive economic benefit to
affected entities as a result of a more
efficient audit process and, in some
cases, a reduction of duties found owing
to the government. Neither of these
benefits, however, would rise to the
level of being considered a ““significant”
economic impact. We solicited
comments on this conclusion and did
not receive any comments contradicting
our findings. Therefore, CBP certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities.

C. Paperwork Reduction Act

The collections of information in part
163 of the current CBP regulations have
already been approved by the Office of
Management and Budget (OMB) in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507)
and have been assigned OMB control
number 1651-0076 (General
recordkeeping and record production
requirements). This final rule does not
involve a change to either the number
of respondents or the burden estimates
contained in the existing approved
information collection. Affected persons
are already required to provide relevant
information or records requested by CBP
during an audit procedure conducted
under the authority of 19 U.S.C. 1509
(the CBP audit statute) and the CBP
regulations. Records or information
having to do with overpayments or over-
declarations for offset purposes under
paragraph (b)(6) of the statute fall within
this existing requirement. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless the

collection of information displays a
valid control number assigned by OMB.

D. Signing Authority

This regulation is being issued in
accordance with 19 CFR 0.1(a)(1)
pertaining to the Secretary of the
Treasury’s authority (or that of his or
her delegate) to approve regulations
pertaining to certain revenue functions.

List of Subjects

19 CFR Part 162

Administrative practice and
procedure, Gustoms duties and
inspection, Penalties, Reporting and
recordkeeping requirements.

19 CFR Part 163

Administrative practice and
procedure, Customs audits, Customs
duties and inspection, Imports,
Penalties, Reporting and recordkeeping
requirements.

Amendments to the Regulations

For the reasons set forth in the
preamble, parts 162 and 163 of the CBP
regulations (19 CFR Parts 162 and 163)
are amended as set forth below:

PART 162—INSPECTION, SEARCH
AND SEIZURE

m 1. The general authority citation for
part 162 continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1592, 1593a, 1624; 6 U.S.C. 101; 8 U.S.C.
1324(b).

* * * * *

m 2. Section 162.74 is amended by
adding new paragraph (j) to read as
follows:

§162.74 Prior disclosure.
* * * * *

(j) Prior disclosure using sampling.
(1) A private party may use statistical
sampling to “disclose the circumstances
of a violation” and for calculation of lost
duties, taxes, and fees or lost revenue
for purposes of prior disclosure,
provided that the statistical sampling
satisfies the criteria in 19 CFR
163.11(c)(3). The prior disclosure must
include an explanation of the sampling
plan and methodology that meets with
CBP’s approval. The time period, scope,
and any sampling plan employed by the
private party, as well as the execution
and results of the self-review, are
subject to CBP review and approval. In
accordance with 19 CFR 163.11(c)(1), in
circumstances where the private party
and CBP have discussed and accepted
the sampling plan and its methodology,
or adjustments to it, the private party
submitting a prior disclosure employing
sampling under this paragraph may not

contest the validity of the sampling plan
or its methodology, and challenges of
the sampling itself will be limited to
computational and clerical errors after
CBP conducts its review and makes a
determination. This is not a waiver of
the private party’s right to later contest
substantive issues it may properly raise
under applicable regulations, as
provided in 19 CFR 163.11(c)(1).

(2) If a private party submits a prior
disclosure claim employing sampling,
CBP may review other transactions from
the same time period and scope that are
the subject of the prior disclosure.

PART 163—RECORDKEEPING

m 3. The general authority citation for
part 163 continues to read as follows:

Authority: 5 U.S.C. 301, 19 U.S.C. 66,
1484, 1508, 1509, 1510, 1624.

* * * * *

§163.0 [Amended]

m 4. Section 163.0 is amended by

removing from the second sentence the

words, “or compliance assessment”.

m 5. Section 163.1 is amended by:

m a. Revising paragraph (c); and

m b. Removing paragraph (e) and

redesignating existing paragraphs (f)

through (1) as paragraphs (e) through (k).
The revision of § 163.1(c) reads as

follows:

§163.1 Definitions.

* * * * *

(c) Audit. “Audit” means an
evaluation by CBP under 19 U.S.C. 1509
of records required to be maintained
and/or produced by persons listed in
§ 163.2, or pursuant to other applicable
laws or regulations administered by
CBP, for the purpose of furthering any
investigation or review conducted to:
ascertain the correctness of any entry;
determine the liability of any person for
duties, taxes, and fees due, or revenue
due, or which may be due the United
States; determine liability for fines,
penalties, and forfeitures; ensure
compliance with the laws of the United
States administered by CBP; or
determine that information submitted or
required is accurate, complete, and in
accordance with any laws and
regulations administered or enforced by
CBP. An audit does not include a
quantity verification for a customs
bonded warehouse or general purpose
foreign trade zone. An audit may be as
extensive or simple as CBP determines
is warranted to achieve the audit’s
purpose under applicable laws and

regulations.
* * * * *
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§163.6 [Amended]

m 6. Section 163.6 is amended by
removing the words “‘or compliance
assessment” in paragraph (c)(1), first
sentence, and in paragraph (c)(2), first
sentence.

§163.7 [Amended]

m 7. Section 163.7 is amended by
removing the words “or compliance
assessment” in paragraph (a), first
sentence.

m 8. Section 163.11 is revised to read as
follows:

§163.11 Audit procedures.

(a) General requirements. In
conducting an audit under 19 U.S.C.
1509(b), the CBP auditors, except as
otherwise provided in paragraph (f) of
this section, will:

(1) Provide notice, telephonically and
in writing, to the person to be audited
of CBP’s intention to conduct an audit
and a reasonable estimate of the time to
be required for the audit;

(2) Inform the person who is to be the
subject of the audit, in writing and
before commencement of the audit, of
that person’s right to an entrance
conference, at which time the objectives
and records requirements of the audit,
and any sampling plan to be employed
or offsetting that may apply, will be
explained and the estimated termination
date of the audit will be set. Where a
decision on a sampling plan and
methodology is not made at the time of
the entrance conference, CBP will
discuss these matters with the person
being audited as soon as possible after
the discovery of facts and circumstances
that warrant the possible need to
employ sampling;

(3) Provide a further estimate of any
additional time for the audit if, during
the course of the audit, it becomes
apparent that additional time will be
required;

(4) Schedule a closing conference
upon completion of the audit on-site
work to explain the preliminary results
of the audit;

(5) Complete a formal written audit
report within 90 calendar days
following the closing conference
referred to in paragraph (a)(4) of this
section, unless the Executive Director,
Regulatory Audit, Office of International
Trade, CBP Headquarters, provides
written notice to the person audited of
the reason for any delay and the
anticipated completion date; and

(6) After application of any disclosure
exemptions contained in 5 U.S.C. 552,
send a copy of the formal written audit
report to the person audited within 30
calendar days following completion of
the report.

(b) Petition procedures for failure to
conduct closing conference. Except as
otherwise provided in paragraph (f) of
this section, if the estimated or actual
termination date of the audit passes
without a CBP auditor providing a
closing conference to explain the results
of the audit, the person audited may
petition in writing for a closing
conference to the Executive Director,
Regulatory Audit, Office of International
Trade, Customs and Border Protection,
Washington, DC 20229. Upon receipt of
the request, the director will provide for
the closing conference to be held within
15 calendar days after the date of
receipt.

(c) Use of statistical sampling in
calculation of loss of duties or revenue.
(1) General. In conducting an audit
under this section, regardless of the
finality of liquidation under 19 U.S.C.
1514, CBP auditors have the sole
discretion to determine the time period
and scope of the audit and will examine
a sufficient number of transactions, as
determined solely by CBP. In addition
to examining all transactions to identify
loss of duties, taxes, and fees under 19
U.S.C. 1592 or loss of revenue under 19
U.S.C. 1593a, or to determine
compliance with any other applicable
customs laws or other laws enforced by
CBP, CBP auditors, at their sole
discretion, may use statistical sampling
methods. During the audit, CBP auditors
will explain the sampling plan and how
the results of the sampling will be
projected over the universe of
transactions for purposes of calculating
lost duties, taxes, and fees or lost
revenue and, where appropriate,
overpayments and over-declarations
eligible for offsetting under paragraph
(d) of this section. The person being
audited and CBP will discuss the
specifics of the sampling plan before
audit work under the plan is
commenced. Once the sampling plan is
accepted, the audited person waives the
ability to contest the validity of the
sampling plan or its methodology at a
later date and challenges of the
sampling will be limited to challenging
computational and clerical errors. CBP’s
authority to conduct the audit or
employ statistical sampling is not
dependent on the audited person’s
acceptance of the specifics of the
sampling plan. An audited person’s
acceptance of the sampling plan and
methodology must be in writing and
signed by a management official with
authority to bind the company in
matters of trade, imports, and/or other
affairs under the customs laws, CBP
regulations, or other applicable laws.
The audited person may submit the

signed waiver to the CBP auditor. The
appropriate field director, Regulatory
Audit, will sign the waiver for CBP.
Where the sampling plan or
methodology is subsequently adjusted
or modified, at CBP’s discretion,
acceptance of the adjustments or
modifications also must be in writing
and signed. This is not a waiver of the
audited person’s right to later contest
substantive issues, such as
misclassification, undervaluation, etc.,
that may properly be raised under
applicable regulations, including in a
request for CBP Headquarters advice
under 19 CFR 171.14, a request for CBP
Headquarters review under 19 CFR
162.74(c), a response to a prepenalty
notice issued by CBP under 19 U.S.C.
1592(b)(1) or 19 U.S.C. 1593a(b)(1), a
petition submitted in response to a
penalty notice issued by CBP under 19
U.S.C. 1592(b)(2) or 19 U.S.C.
1593a(b)(2) (19 CFR part 171) and 19
U.S.C. 1618, a supplemental petition
submitted under 19 CFR 171.61 and
171.62, or any action commenced in a
court of proper jurisdiction.

(2) Projection. For purposes of this
section, “projection” of sampling results
over the universe of transactions is the
process by which the results obtained
from the sample entries actually
examined are applied to the universe of
entries set within the time period and
scope of the sampling plan to yield a
reliable assessment of that which is
sought to be ascertained or measured in
the audit, including, but not limited to,
lost duties or revenue, or overpayments
or over-declarations, as described in
paragraph (d)(1) of this section.

(3) When CBP uses statistical
sampling. CBP auditors have the sole
discretion to use statistical sampling
techniques when:

(i) Review of 100 percent of the
transactions is impossible or
impractical;

(ii) The sampling plan is prepared in
accordance with generally recognized
sampling procedures; and

(iii) The sampling procedure is
executed in accordance with that plan.

(4) Statistical sampling by audited
persons under CBP supervision. CBP
may authorize a person being audited to
conduct, under CBP supervision, self-
testing of its own transactions within
the time period and scope of the audit
as originally set or later modified by
CBP at its discretion. Audited persons
permitted in advance by CBP to conduct
self-testing of certain transactions under
CBP supervision within the time period
and scope of a CBP audit may use
statistical sampling methods, provided
that the criteria contained in paragraph
(c)(3) of this section are satisfied. CBP
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will determine the time period and
scope of the CBP-approved and
supervised self-testing and will explain
any sampling plan to be employed in
accordance with paragraph (c)(1) of this
section. The execution and results of the
self-testing and the sampling plan are
subject to CBP approval, and the
audited person is subject to the waiver
of paragraph (c)(1) of this section.

(5) Statistical sampling by a private
party submitting a prior disclosure. A
private party conducting an
independent review of certain
transactions and a calculation of lost
duties, taxes, and fees or lost revenue
for purposes of prior disclosure, in
accordance with 19 CFR 162.74(j), may
use statistical sampling, provided that
the private party submits an explanation
of the sampling plan and methodology
employed and that the criteria in
paragraph (c)(3) of this section are
satisfied. Where the private party
submits a prior disclosure employing
statistical sampling, the time period,
scope, and any sampling plan employed
by the private party, as well as the
execution and results of the self-review,
are subject to CBP review and approval.
Where CBP and the private party
discuss and accept the sampling plan
and methodology, or an adjustment to it,
the waiver of paragraph (c)(1) of this
section applies.

(d) Offset of overpayments and over-
declarations in 19 U.S.C. 1592 penalty
cases. (1) General. In conducting any
audit authorized under 19 U.S.C. 1509
and this section for the purpose of
calculating the loss of duties, taxes, and
fees or monetary penalty under any
provision of 19 U.S.C. 1592, CBP
auditors identifying overpayments of
duties or fees or over-declarations of
quantities or values that are within the
time period and scope of the audit, as
established solely by CBP, will treat the
overpayments or over-declarations on
finally liquidated entries as an offset to
any underpayments or under-
declarations also identified on finally
liquidated entries, provided that:

(i) The identified overpayments or
over-declarations were not made by the
person being audited for the purpose of
violating any provision of law,
including laws other than customs laws,

(ii) The identified underpayments or
under-declarations were not made
knowingly and intentionally, and

(iii) All other requirements of this
paragraph (d) are met.

(2) When audited person conducts
self-testing under CBP supervision.
Offsetting will apply to self-testing
conducted by an audited person under
CBP supervision (i.e., during a CBP
audit), provided that all requirements of

this paragraph (d) are met, CBP
approves the self-testing in advance
and, upon review of the self-testing,
CBP approves its execution and results.

(3) When a private party submits a
prior disclosure. Offsetting will apply
when a private party submits a prior
disclosure, provided that the prior
disclosure is in accordance with 19 CFR
162.74 and CBP approves the private
party’s self-review, including its
execution and results. CBP’s Office of
International Trade, Regulatory Audit
will review and evaluate all such prior
disclosures and approve offsetting
where it is satisfied that the
requirements of 19 U.S.C. 1509(b)(6)
and this paragraph (d) are met.

(4) Time period and scope determined
by CBP; projection when sampling
employed. In conducting an audit under
paragraph (d)(1) of this section or
authorizing an audited person’s self-
testing as described in paragraph (d)(2)
of this section, CBP will have the sole
authority to determine the time period
and scope of the audit. In conducting a
review of a private party’s prior
disclosure as described in paragraph
(d)(3) of this section, the time period
and scope employed will be subject to
CBP approval. In each of these
circumstances, where statistical
sampling is involved, CBP auditors will
examine only the selected sample
transactions. The results of the sample
examination, with respect to properly
identified overpayments and over-
declarations and properly identified
underpayments and under-declarations,
will be projected over the universe of
transactions to determine the total
overpayments and over-declarations
that are eligible for offsetting and to
determine the total loss of duties, taxes,
and fees.

(5) Same acts, statements, omissions,
or entries not required. Offsetting may
be permitted where the overpayments or
over-declarations were not made by the
same acts, statements, or omissions that
caused the underpayments or under-
declarations, and is not limited to the
same entries that evidence the
underpayments or under-declarations,
provided that they are within the time
period and scope of the audit as
established by CBP and as described in
paragraph (d)(4) of this section.

(6) Limitations. Offsetting will not be
allowed with respect to specific
overpayments or over-declarations made
for the purpose of violating any
provision of law, including laws other
than customs laws. Offsetting will not
be allowed with respect to
overpayments or over-declarations
resulting from a failure to timely claim
or establish a duty allowance or

preference. Offsetting will be disallowed
entirely where CBP determines that any
underpayments or under-declarations
identified for offsetting purposes were
made knowingly and intentionally.

(7) Audit report. Where overpayments
or over-declarations have been
identified in accordance with paragraph
(d)(1) of this section, the audit report
will state whether they have been made
within the time period and scope of the
audit.

(8) Disallowance determinations
referred to Fines, Penalties, and
Forfeitures office. Any determination
that offsets will be disallowed where
overpayments/over-declarations were
made for the purpose of violating any
law, or where underpayments or under-
declarations were made knowingly and
intentionally, will be made by the
appropriate Fines, Penalties, and
Forfeitures (FP&F) office to which the
issue was referred. CBP will notify the
audited person of a determination
whether to allow offsetting in whole or
in part. The FP&F office will issue a
notice of penalty under 19 U.S.C.
1592(b) and/or notice of liability for lost
duties, taxes, and fees under 19 U.S.C.
1592(d) where it determines that such
action is warranted. If the FP&F office
issues a notice of penalty, the audited
person may file a petition under 19
U.S.C. 1592(b)(2), 19 U.S.C. 1618, and
19 CFR part 171 to challenge the action.

(9) Refunds limited. An overpayment
of duties and fees will only be credited
toward a refund if the circumstances of
the overpayment meet the requirements
of 19 U.S.C. 1520 or the requirements of
19 U.S.C. 1514(a) pertaining to clerical
error, mistake of fact, or other
inadvertence in any entry, liquidation,
or reliquidation.

(e) Sampling not evidence of
reasonable care. The fact that entries
were previously within the time period
and scope of an audit conducted by CBP
in which sampling was employed, in
any circumstances described in this
section, is not evidence of reasonable
care by a violator in any subsequent
action involving such entries.

(f) Exception to procedures. The
provisions of paragraph (a) of this
section may not apply when a private
party submits a prior disclosure under
paragraph (d)(3) of this section.
Paragraphs (a)(5), (a)(6), (b), (d)(8), and
(d)(9) of this section do not apply once
CBP and/or ICE commences an
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investigation with respect to the issue(s)
involved.

Alan D. Bersin,

Commissioner, Customs and Border
Protection.

Approved: October 19, 2011.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 2011-27511 Filed 10-24-11; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—-2011-0899]

RIN 1625-AA00

Safety Zone; Waverly Country Club

Fireworks Display on the Willamette
River, Portland, OR

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone on the
Willamette River located at the Waverly
Country Club for a private event in
Portland, Oregon. The safety zone is
necessary to help ensure the safety of
the maritime public during the displays
and will do so by prohibiting persons
and vessels from entering the safety
zones unless authorized by the Captain
of the Port or his designated
representatives.

DATES: This rule is effective from 8:30
p-m. until 10:30 p.m. on November 5,
2011 as detailed in the rule.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0899 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0899 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail BM1 Silvestre Suga
III, Waterways Management Division,
Coast Guard MSU Portland; telephone
503-240-9319, e-mail
silvestre.g.suga@uscg.mil. If you have
questions on viewing the docket, call

Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.”

Under 5 U.S.C. 553(b)(B), the Coast
Guard finds that good cause exists for
not publishing a notice of proposed
rulemaking (NPRM) with respect to this
rule because immediate action is
necessary to ensure the safety of vessels
and spectators gathering in the vicinity
of the fireworks launching and display
sites. Following normal rulemaking
procedures in this case would be
impracticable and contrary to public
interest since the event will have taken
place by the time the notice could be
published and comments taken.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register because immediate action is
necessary to ensure the safety of vessels
and spectators gathering in the vicinity
of the fireworks launching and display
sites. Following normal rulemaking
procedures in this case would be
impracticable and contrary to the public
interest, as this inherently dangerous
event will have taken place by the time
notice could be published and
comments taken.

Background and Purpose

Fireworks displays create hazardous
conditions for the maritime public
because of the large number of vessels
that congregate near the displays as well
as the noise, falling debris, and
explosions that occur during the event.
The establishment of a safety zone helps
ensure the safety of the maritime public
by prohibiting persons and vessels from
coming too close to the fireworks
display and other associated hazards.

Discussion of Rule

This rule establishes a safety zone on
the Willamette River in the vicinity of
the Waverly Country Club for a private
event that will be held on Saturday
November 5, 2011. The safety zone will
close a section of the Willamette River
between two lines; line one starts on the

east bank at latitude 45°27’9.13” N,
longitude 122°39°20.99” W then
stretches across the river to the west
bank at latitude 45°27°6.78” N, longitude
122°39’31.31” W, line two starts twelve
hundred feet upstream on the east bank
at latitude 45°2657.09” N, longitude
122°39’14.35” W then stretches across
the river to the west bank at latitude
45°26'53.81” N, longitude 122°39'25.40”
W.

Geographically this safety zone covers
all waters of the Willamette River in
front of the Waverly Country Club
extending upriver and downriver 600
feet from the firing site at approximate
latitude 45°27°3.60” N, longitude
122°39°17.99” W and extending over the
river to the west bank in a rectangular
shape.

A}Sl)l persons and vessels will be
prohibited from entering the safety
zones during the dates and times they
are effective unless authorized by the
Captain of the Port or his designated
representative.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order or under
section 1 of Executive Order 13563. The
Office of Management and Budget has
not reviewed it under that Order. It is
not “significant”” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

The Coast Guard has made this
determination based on the fact that the
safety zone will only be 2 hours in
duration on one evening. Because of this
short duration, the impact on maritime
operators is minimal. Before the
effective period, we will publish
advisories in the Local Notice to
Mariners available to users of the river.
Maritime traffic will be able to schedule
their transits around this safety zone.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
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substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities some of which may be small
entities: the owners or operators of
vessels wishing to transit the safety zone
established by this rule. The rule will
not have a significant economic impact
on a substantial number of small entities
because the safety zone will only be in
effect for 2 hours late in the evening
when vessel traffic is low. Before the
effective period, we will publish
advisories in the Local Notice to
Mariners available to users of the river.
Maritime traffic will be able to schedule
their transits around this safety zone.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
partici})ate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed

this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not affect taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866, as
supplemented by Executive Order
13566 and is not likely to have a

significant adverse effect on the supply,
distribution, or use of energy. The
Administrator of the Office of
Information and Regulatory Affairs has
not designated it as a significant energy
action. Therefore, it does not require a
Statement of Energy Effects under
Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g) of the Instruction. This rule
involves the establishment of a safety
zone around the fall out area of a
fireworks zone. An environmental
analysis checklist and a categorical
exclusion determination are available in
the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:
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PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T13-195 to read as
follows:

§165.T13-195 Safety Zone; Waverly
Country Club Fireworks Display on the
Willamette River, Portland, OR.

(a) Location. This rule establishes a
safety zone on the Willamette River in
the vicinity of the Waverly Country
Club, Portland, Oregon: all waters on
the Willamette River between two lines;
line one starts on the east bank at
latitude 45°2779.13” N, longitude
122°39°20.99 W then stretches across
the river to the west bank at latitude
45°27°6.78” N, longitude 122°39’31.31”
W, line two starts twelve hundred feet
upstream on the east bank at latitude
45°26’57.09” N, longitude 122°39’14.35”
W then stretches across the river to the
west bank at latitude 45°26’53.81” N,
longitude 122°39'25.40” W.
Geographically this safety zone covers
all waters of the Willamette River in
front of the Waverly Country Club
extending upriver and downriver 600
feet from the firing site at approximate
latitude 45°2773.60” N, longitude
122°39’17.99” W and extending over the
river to the west bank in a rectangular
shape.

(b) Regulations. In accordance with
the general regulations in 33 CFR part
165, Subpart C, no person or vessel may
enter or remain in the safety zone
created by this section without the
permission of the Captain of the Port or
his designated representative.
Designated representatives are Coast
Guard personnel authorized by the
Captain of the Port to grant persons or
vessels permission to enter or remain in
the safety zone created by this section.
See 33 CFR part 165, Subpart C, for
additional information and
requirements.

(c) Enforcement Period. The safety
zone detailed in paragraph (a) is
effective from 8:30 p.m. until 10:30 p.m.
on November 5, 2011.

Dated: September 22, 2011.

B.C. Jones,

Captain, U.S. Coast Guard, Captain of the
Port, Columbia River.

[FR Doc. 2011-27515 Filed 10-24-11; 8:45 am]
BILLING CODE 9110-04-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1 and 64
[CG Docket No. 11-47; FCC 11-150]

Contributions to the
Telecommunications Relay Services
Fund

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission (FCC or
Commission) adopts rules to implement
a provision of the Twenty-First Century
Communications and Video
Accessibility Act of 2010 (CVAA),
which requires each provider of
interconnected voice over Internet
protocol (VoIP) service or non-
interconnected VoIP service to begin
participating in and contributing to the
interstate Telecommunications Relay
Services (TRS) Fund in a manner
prescribed by regulation that is
consistent with and comparable to the
obligations of other TRS Fund
contributors.

DATES: Effective November 25, 2011.
ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Rosaline Crawford, Consumer and
Governmental Affairs Bureau, Disability
Rights Office, at (202) 418—-2075 or
e-mail Rosaline.Crawford@fcc.gov. For
additional information concerning the
Paperwork Reduction Act (PRA)
information collection requirements
contained in document FCC 11-150,
contact Cathy Williams, Federal
Communications Commission, at (202)
418-2918 or e-mail
Cathy.Williams@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Contributions to the
Telecommunications Relay Service
Fund, Report and Order (Order),
document FCC 11-150, adopted October
7, 2011, released October 7, 2011, in CG
Docket No. 11-47.

The full text of document FCC 11-150
and copies of any subsequently filed
documents in this matter will be
available for public inspection and
copying via ECFS, and during regular
business hours at the FCC Reference
Information Center, Portals II, 445 12th
Street, SW., Room CY-A257,
Washington, DC 20554. They may also
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., Portals II, 445 12th Street,

SW., Room CY-B402, Washington, DC
20554, telephone: (800) 378-3160, fax:
(202) 488-5563, or Internet: http://
www.bcpiweb.com. Document FCC 11—
150 can also be downloaded in Word or
Portable Document Format (PDF) at
http://www.fcc.gov/encyclopedia/
twenty-first-century-communications-
and-video-accessibility-act-0 and at
http://transition.fcc.gov/cgb/dro/
trs.html. To request materials in
accessible formats for people with
disabilities (Braille, large print,
electronic files, audio format), send an
e-mail to fec504@fcc.gov or call the
Consumer and Governmental Affairs
Bureau at 202—418-0530 (voice) or 202—
418-0432 (TTY).

Final Paperwork Reduction Act of 1995
Analysis

This document contains new and
modified information collection
requirements. The Commission, as part
of its continuing effort to reduce
paperwork burdens, invited the general
public to comment on the information
collection requirements contained in
document FCC 11-150 as required by
the Paperwork Reduction Act of 1995,
Public Law 104-13. In addition,
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, the Commission
previously sought specific comment on
how the Commission might “further
reduce the information collection
burden for small business concerns with
fewer than 25 employees.” See 44
U.S.C. 3506(c)(4). In this present
document, the Commission has assessed
the effects of the rules for contributions
to the TRS Fund and finds that the
collection of information requirements
will not have a significant impact on
small business concerns with fewer than
25 employees. The Commission
received pre-approval from OMB for the
information collection requirements on
May 23, 2011, and the information
collection requirements were adopted as
proposed. See OMB Control Number
3060-0855.

Congressional Review Act

The Commission will send a copy of
document FCC 11-150 in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act. See 5 U.S.C.
801(a)(1)(A).

Synopsis

1. Document FCC 11-150 implements
a provision of the CVAA, Public Law
111-260, 124 Stat. 2751 (2010). The
CVAA added a new section 715, 47
U.S.C. 616, to the Communications Act
of 1934, as amended (the Act), which


http://www.fcc.gov/encyclopedia/twenty-first-century-communications-and-video-accessibility-act-0
http://www.fcc.gov/encyclopedia/twenty-first-century-communications-and-video-accessibility-act-0
http://www.fcc.gov/encyclopedia/twenty-first-century-communications-and-video-accessibility-act-0
http://transition.fcc.gov/cgb/dro/trs.html
http://transition.fcc.gov/cgb/dro/trs.html
mailto:Rosaline.Crawford@fcc.gov
http://www.bcpiweb.com
http://www.bcpiweb.com
mailto:Cathy.Williams@fcc.gov
mailto:fcc504@fcc.gov

65966

Federal Register/Vol. 76, No. 206/ Tuesday, October 25, 2011/Rules and Regulations

requires each interconnected VoIP
service provider and each provider of
non-interconnected VolIP service to
participate in and contribute to the TRS
Fund. Section 715 of the Act also
requires the Commission to adopt
regulations to provide for obligations of
such providers that are consistent with
and comparable to the obligations of
other contributors to the TRS Fund.
Currently, providers of interstate and
international telecommunications
services and interconnected VoIP
service contribute to the TRS Fund, but
non-interconnected VoIP providers do
not. In document FCC 11-150, the
Commission affirms that TRS Fund
contributions are assessed against
interstate end-user revenues. Where
interstate end-user revenues are
generated from non-interconnected VoIP
services offered with other (non-VolIP)
services, the Commission directs that
TRS contributions not be assessed
against those revenues unless the
providers of such services (1) also offer
the non-interconnected VoIP service on
a stand-alone basis for a fee; or (2) also
offer the non-VolIP services without the
non-interconnected VoIP services at a
different (discounted) price. Document
FCC 11-150 also affirms that only
service providers with interstate end-
user revenues must contribute a
minimum of $25 to the TRS Fund. In
addition, document FCC 11-150
addresses registration and reporting
requirements, the methodology for
calculating interstate end-user revenues
by non-interconnected VolIP service
providers, and the implementation
deadlines for these providers.

Background

2. Section 225 to the Communications
Act, 47 U.S.C. 225(b)(1), requires the
Commission to ensure that TRS are
available to enable persons with hearing
or speech disabilities in the United
States to make and receive calls. The
Commission has recognized and permits
compensation for various forms of TRS,
including TTY-to-voice, speech-to-
speech, captioned telephone relay
service, and Internet-based forms of
TRS, such as video relay service,
Internet protocol (IP) relay, and IP
captioned telephone relay service.

3. There are two components to the
cost recovery framework for interstate
TRS: (1) Collecting contributions which
are put into the TRS Fund; and (2)
compensating eligible TRS providers
from the TRS Fund for the costs of
providing eligible TRS services. Carriers
and, since 2007, interconnected VoIP
service providers contribute to the TRS
Fund on the basis of interstate end-user
telecommunications and interconnected

VoIP revenues. The contribution
amount is the product of the service
provider’s interstate end-user revenues
and a contribution factor determined
annually by the Commission.
Contributors are required to register
with the Commission, designate a
District of Columbia agent for service of
process, and file a completed
Telecommunications Reporting
Worksheet (FCC Form 499-A) by April
1 of each year to report their interstate
end-user revenues.

4. Unlike providers of interconnected
VoIP service, providers of “non-
interconnected VolIP service” have not
been required to contribute to the TRS
Fund. Nor have non-interconnected
VolIP service providers been required to
register with the Commission, designate
a District of Columbia agent for service
of process, or report revenues through
the annual filing of FCC Form 499-A for
any purpose.

5. On March 3, 2011, the Commission
released a Notice of Proposed
Rulemaking seeking comment on
proposals to implement section 715 of
the Act’s requirement for VoIP service
providers to participate in and
contribute to the TRS Fund. See
Contributions to the
Telecommunications Relay Services
Fund, Notice of Proposed Rulemaking,
published at 76 FR 18490, April 4, 2011
(TRS Contribution NPRM).

Definitions

6. As proposed in the TRS
Contribution NPRM, the Commission
amends the TRS rules to adopt the
CVAA definition of “interconnected
VoIP service,” 47 U.S.C. 153(25), as
defined in § 9.3 of the Commission’s
rules, ““as such section may be amended
from time to time.” See 47 CFR 9.3 of
the Commission’s rules.

7. In addition, the Commission adds
the definition of ‘“non-interconnected
VoIP service,” as set forth in the CVAA,
47 U.S.C. 153(36), to the TRS rules at 47
CFR 64.601(a). The CVAA defines ‘“non-
interconnected VoIP service” as a
service that (1) enables real-time voice
communications that originate from or
terminate to the user’s location using
Internet protocol or any successor
protocol; (2) requires Internet protocol
compatible customer premises
equipment; and (3) does not include any
service that is an interconnected VoIP
service.

Participation in and Contribution to the
TRS Fund

8. Revenue Base. Currently,
contributions to the TRS Fund from
carriers and interconnected VoIP service
providers are based on “interstate end-

user telecommunications revenues.” 47
CFR 64.604(c)(5)(iii)(A) of the
Commission’s rules. To achieve
consistency with the obligations of other
providers that must contribute to the
TRS Fund, the Commission will base all
TRS Fund contributions of non-
interconnected VoIP service providers
only on their interstate end-user
revenues at this time. The Commission
will not require non-interconnected
VolP service providers who do not
generate interstate end-user revenues
(i.e., who offer their services for free) to
contribute to the TRS Fund. The
Commission reserves the right to re-visit
ways to assess contributions based on
revenue from alternate or additional
sources from providers of these
technologies (e.g., advertising) to
support TRS in the future.

9. Specifically, the Commission
requires providers that offer non-
interconnected VoIP services on a stand-
alone basis for a fee to contribute to the
TRS Fund on the basis of their interstate
end-user revenues generated from such
services. The Commission also requires
providers of non-interconnected VoIP
services that are offered with other (non-
VoIP) services that generate end-user
revenues to allocate a portion of those
end-user revenues to the non-
interconnected VoIP service in two
circumstances: (1) When those
providers also offer the non-
interconnected VoIP service on a stand-
alone basis for a fee; or (2) when those
providers also offer the other (non-VolIP)
services without the non-interconnected
VolP service feature at a different
(discounted) price. Such providers may
use the safe harbor methods established
in the CPE Bundling Order for allocating
revenues, published at 66 FR 19398,
April 6, 2001. The Commission also
notes that nothing in document FCC 11—
150 disturbs or calls into question the
validity of apportioning assessable
revenues from bundled services
offerings for purposes of Universal
Service Fund (USF) contributions, as
currently allowed under the CPE
Bundling Order.

10. For all other providers of non-
interconnected VoIP service, the
Commission finds good cause to waive
their TRS Fund contribution obligations
until further notice. In other words, the
Commission waives the TRS Fund
contribution requirements (registration,
reporting, and payment of
contributions) for providers of non-
interconnected VoIP services other than
(A) providers that offer non-
interconnected VoIP services on a stand-
alone basis for a fee; and (B) providers
of non-interconnected VoIP services that
are offered with other (non-VoIP)



Federal Register/Vol. 76, No. 206/ Tuesday, October 25, 2011/Rules and Regulations

65967

services that generate end-user revenues
(1) when those providers also offer the
non-interconnected VoIP service on a
stand-alone basis for a fee, or (2) when
those providers also offer the other
(non-VoIP) services without the non-
interconnected VoIP service feature at a
different (discounted) price. As the
Commission gains experience with the
practices of providers of non-
interconnected VoIP services, it may re-
visit the continued need for this waiver
and the extent to which it needs to
revise its rules governing these
assessments, to ensure consistent and
comparable obligations among all TRS
Fund contributors.

11. Minimum Contribution
Requirement. The Commission’s current
rules do not require telecommunications
or interconnected VoIP service
providers that have no end-user
revenues for a given reporting year to
contribute the minimum $25 or a “de
minimis” amount to the TRS Fund.
Because the Commission finds that
imposing a minimum contribution
requirement for non-interconnected
VoIP service providers with no end-user
revenues would not be consistent with
or comparable to the obligations of other
contributors, as directed by the CVAA,
it will not require a minimum
contribution requirement for these
providers.

12. Contributor Registration. The
Commission requires non-
interconnected VoIP service providers
with interstate end-user revenues to
register with the Commission and
designate a District of Columbia agent
for service of process. Registration with
the Commission includes obtaining an
FCC registration number (FRN) from the
Commission registration system
(CORES), in accordance with the FCC
Form 499-A Instructions. The
Commission further adopts this
registration requirement as part of the
TRS rules and also amends 47 CFR
1.47(h) of its rules to make these
requirements applicable to non-
interconnected VolP service providers
with interstate end-user revenues that
are subject to contribution to the TRS
Fund.

13. FCC Form 499-A. The
Commission amends the TRS rules to
require non-interconnected VoIP service
providers to contribute to the TRS Fund
and directs them to use FCC Form 499—
A to report their interstate end-user
revenues for purposes of TRS Fund
contributions. The 2012 version of FCC
Form 499-A has a new line 418.4
designated for reporting ‘“‘non-
interconnected VoIP revenues not
included in any other category,” which
shall be used for this purpose. The

Commission also modifies TRS rule 47
CFR 64.604(c)(5)(iii)(A) of its rules by
replacing the phrase “interstate end-
user telecommunications revenues”’
with “interstate end-user revenues” and
by deleting the last sentence. These
changes will serve to distinguish non-
interconnected VoIP service revenues
from telecommunications revenues
when these are reported on FCC Form
499-A.

14. Interstate Revenue Safe Harbor.
Because some interconnected VoIP
service providers may not have the
ability to identify whether their calls are
interstate, the Commission’s rules
permit an interconnected VolIP service
provider to use actual revenues, a traffic
study, or the interim safe harbor
percentage of 64.9 (to estimate the
interstate portion of total end-user
revenues) for the purposes of reporting
interstate end-user revenues on the FCC
Form 499-A and making TRS Fund
contributions. The Commission now
concludes that it is also appropriate to
permit non-interconnected VoIP service
providers to report their interstate end-
user revenues using actual revenues, a
traffic study, or the interim 64.9 percent
safe harbor.

15. Billed or Collected Revenue. The
Commission concludes that, consistent
with the manner in which USF
assessable revenues are determined, the
contribution base for TRS will be
determined from gross billed revenues,
minus uncollectible revenues/bad debt
expenses. Revising calculations in this
manner will achieve greater consistency
in the administration of the USF and
TRS Fund.

16. Conforming Amendments to
Rules. The Commission replaces the
terms “‘carrier,” “carriers,” and ‘“‘service
providers” in 47 CFR 64.604(c)(5)(iii)(B)
of its rules with the term
“contributor(s).” Similarly, the
Commission replaces the terms
“interstate end-user
telecommunications revenues’” and
“interstate end-user revenues of such
services’ in 47 CFR 64.604(c)(5)(iii)(B)
of its rules with the term ‘‘revenues
subject to contributions.”

17. Implementation Deadlines.
Section 715 of the Act requires the
Commission to ensure that each
provider of interconnected and non-
interconnected VoIP service participates
in and contributes to the TRS Fund
within one year after the CVAA’s
enactment, i.e., by October 8, 2011.
Interconnected VoIP service providers
have already met this statutory
requirement because they have been
reporting revenues and contributing to
the TRS Fund on an annual basis since
2007. The Commission adopts the

following deadlines for non-
interconnected VoIP service providers
that have interstate end-user revenues
that are subject to contribution to the
TRS Fund:

e By December 31, 2011, non-
interconnected VoIP service providers
shall register with the Commission and
designate a District of Columbia agent
for service of process using FCC Form
499-A in accordance with the form’s
instructions.

e By April 1, 2012, non-
interconnected VoIP service providers
shall complete and submit FCC Form
499-A to report fourth-quarter 2011
interstate end-user revenues, which
shall be the basis for TRS Fund
contributions for the 2012-2013 funding
period.

Final Regulatory Flexibility
Certification

18. The Regulatory Flexibility Act of
1980, as amended (RFA), requires that a
regulatory flexibility analysis be
prepared for rulemaking proceedings,
unless the agency certifies that “the rule
will not, if promulgated, have a
significant economic impact on a
substantial number of small entities.”
See 5 U.S.C. 603. The RFA generally
defines the term “small entity” as
having the same meaning as the terms
“small business,” ““small organization,”
and “small governmental jurisdiction.”
5 U.S.C. 601(6). In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act. 5 U.S.C.
601(3). A “small business concern” is
one that: (1) Is independently owned
and operated; (2) is not dominant in its
field of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).
15 U.S.C. 632.

19. The Commission adopts rules to
require providers of non-interconnected
VoIP service to contribute to the
interstate TRS Fund. Non-
interconnected VoIP services enable
real-time voice communications that
originate from or terminate to the user’s
location using Internet protocol or any
successor protocol, requires Internet
protocol compatible customer premises
equipment, and does not include any
service that is an interconnected VoIP
service. 47 U.S.C. 153(36). TRS are
services that enable individuals who are
deaf, hard of hearing, deaf-blind, or who
have a speech disability to make and
receive calls. 47 U.S.C. 225(b)(1). There
are two components to the cost recovery
framework for interstate TRS:

(1) Collecting contributions which are
put into the interstate TRS Fund; and (2)
compensating TRS providers from the
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TRS Fund for the costs of providing TRS
services. Document FCC 11-150
addresses the first component—
contributions to the interstate TRS
Fund.

20. In summary, the rules adopted in
document FCC 11-150 require providers
of non-interconnected VoIP services that
generate interstate end-user revenues to
take the following actions: Register with
the Commission; designate a District of
Columbia agent for service of process;
complete and submit a
Telecommunications Reporting
Worksheet (FCC Form 499-A) annually
to report their interstate end-user
revenues; and contribute approximately
one percent of their interstate end-user
revenues or a minimum $25 to the TRS
Fund. As described more fully below,
these actions will not have a significant
economic impact on providers of non-
interconnected VoIP services with
interstate end-user revenues. Further,
the rules adopted in document FCC 11—
150 will have no economic impact on
providers of free non-interconnected
VolIP services, because those providers
are not required to take any action.

21. In the TRS Contribution NPRM,
published at 76 FR 18490, April 4, 2011,
the Commission concluded that no
Initial Regulatory Flexibility Analysis
was required because, even if a
substantial number of small entities
might be affected by the proposed rules,
the cumulative economic impact on any
entity required to participate in and
contribute to the TRS Fund will be de
minimis. The Commission now certifies
that the rules adopted in document FCC
11-150 will not have a significant
economic impact on a substantial
number of small entities.

22. The rules adopted in document
FCC 11-150 implement section 103(b)
of the CVAA, Public Law 111-260,
section 103(b), 124 Stat. 2751, 2755
(2010). Section 103(b) of the CVAA adds
section 715 to the Communications Act.
47 U.S.C. 616. Section 715 of the Act
requires each provider of interconnected
VoIP service provider or non-
interconnected VoIP service to
participate in and contribute to the
interstate TRS Fund by October 8, 2011,
in a manner that is consistent with and
comparable to the obligations of other
TRS Fund contributors. Carriers have
been contributing to the TRS Fund since
its inception. Providers of
interconnected VolP services have been
contributing to the TRS Fund since
2007. The CVAA, in effect, affirms the
contribution requirement for providers
of interconnected VolP services, and
extends this contribution requirement to
non-interconnected VolIP service
providers.

23. Currently, all TRS Fund
contributors must register with the
Commission and designate a District of
Columbia agent for service of process.
Contributors file a completed FCC Form
499-A annually to report their interstate
end-user revenues. Contributions to the
TRS Fund are made on the basis of
interstate end-user revenues. The
amount of interstate end-user revenues
reported on FCC Form 499-A is
multiplied by a contribution factor,
determined annually by the
Commission, to compute the amount of
the TRS Fund contribution for that year.
Historically, contributions to the TRS
Fund have been slightly less than one
percent of interstate end-user revenues.

24. The rules adopted in document
FCC 11-150 require non-interconnected
VolIP service providers with interstate
end-user revenues to also register with
the Commission and designate a District
of Columbia agent for service of process
using FCC Form 499-A in accordance
with its instructions. These providers
must also complete and submit FCC
Form 499-A annually to report their
interstate end-user revenues. It has
previously been estimated that filling
out the FCC Form 499-A takes 13.5
hours (i.e., less than two work days of
a single full-time employee) annually.
Thus, completing and submitting FCC
Form 499-A does not have a significant
economic impact upon small entities.

25. Document FCC 11-150 affirms
that contributions to the TRS Fund are
made on the basis of interstate end-user
revenues. Non-interconnected VoIP
service providers that offer their
services for free have no interstate end-
user revenues and, therefore, no
requirement to register with the
Commission, designate a District of
Columbia agent for service of process,
complete and submit a FCC Form 499—
A, or contribute any amount to the TRS
Fund. Consequently, these rules will not
have any economic impact on providers
of free non-interconnected VoIP
services.

26. TRS Fund contributions will be
assessed against interstate end-user
revenues from non-interconnected VoIP
services provided as a stand-alone
offering for a fee (not for free). TRS
Fund contributions will also be assessed
against the interstate end-user revenues
generated from other (non-VolIP)
services (e.g., a video gaming service)
that have a non-interconnected VoIP
service feature or function: (1) When
these providers also offer the non-
interconnected VolP service on a stand-
alone basis for a fee; or (2) when these
providers also offer the other (non-VoIP)
services without the non-interconnected
VoIP service feature at a different

(discounted) price. Such providers may
use the safe harbor methods identified
in the CPE Bundling Order for allocating
and reporting revenues. See CPE
Bundling Order, published at 66 FR
19393, April 16, 2001. Historically,
contributions to the TRS Fund have
been slightly less than one percent of
revenues. The contribution factor for the
2011-2012 TRS Fund year is 1.058
percent. See Telecommunications Relay
Services and Speech-to-Speech Services
for Individuals With Hearing and
Speech Disabilities; Structure and
Practices of the Video Relay Service
Program, Order, published at 76 FR
44326, July 25, 2011. This contribution
rate will not have a significant economic
impact upon small entities.

27. Document FCC 11-150 also
affirms that service providers with
interstate end-user revenues must
contribute a minimum of $25 to the TRS
Fund. See 47 CFR 64.604(c)(5)(iii)(B) of
the Commission’s rules. A $25
contribution does not constitute a
significant economic impact on small
entities.

28. Therefore, based on the foregoing
analysis of all foreseeable economic
impacts, the Commission certifies that
the requirements of document FCC 11—
150 will not have a significant economic
impact on a substantial number of small
entities.

29. The Commission will send a copy
of document FCC 11-150, including a
copy of the Final Regulatory Flexibility
Certification, in a report to Congress
pursuant to the Congressional Review
Act. See 5 U.S.C. 801(a)(1)(A). In
addition, document FCC 11-150 and the
final certification will be sent to the
Chief Counsel for Advocacy of the SBA.
5 U.S.C. 605(b).

Ordering Clauses

Pursuant to the authority contained in
sections 1, 4(i), 4(j), 225, and 715 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 154(j),
225, and 616, document FCC 11-150 is
adopted.

The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, SHALL SEND a
copy of document FCC 11-150,
including the Final Regulatory
Flexibility Certification, to the Chief
Counsel for Advocacy of the Small
Business Administration.

List of Subjects
47 CFR Part 1

Communications common carriers,
Reporting and recordkeeping
requirements, Telecommunications.
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47 CFR Part 64

Reporting and recordkeeping
requirements, Telecommunications,
Telephone.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 1 and
64 as follows:

PART 1—PRACTICE AND
PROCEDURE

m 1. The authority citation for part 1
continues to read as follows:

Authority: 15 U.S.C. 79 et seq.; 47 U.S.C.
151, 154(i), 154(j), 155, 157, 225, 227, 303(x),
and 309.

m 2.In §1.47, revise paragraph (h) to
read as follows:

§1.47 Service of documents and proof of
service.
* * * * *

(h) Every common carrier and
interconnected VoIP provider, as
defined in §54.5 of this chapter, and
non-interconnected VolIP provider, as
defined in § 64.601(a)(15) of this chapter
and with interstate end-user revenues
that are subject to contribution to the
Telecommunications Relay Service
Fund, that is subject to the
Communications Act of 1934, as
amended, shall designate an agent in the
District of Columbia, and may designate
additional agents if it so chooses, upon
whom service of all notices, process,
orders, decisions, and requirements of
the Commission may be made for and
on behalf of such carrier, interconnected
VoIP provider, or non-interconnected
VoIP provider in any proceeding before
the Commission. Such designation shall
include, for the carrier, interconnected
VoIP provider, or non-interconnected
VolIP provider and its designated agents,
a name, business address, telephone or
voicemail number, facsimile number,
and, if available, Internet e-mail
address. Such carrier, interconnected
VoIP provider, or non-interconnected
VolIP provider shall additionally list any
other names by which it is known or
under which it does business, and, if the
carrier, interconnected VoIP provider, or
non-interconnected VolIP provider is an
affiliated company, the parent, holding,
or management company. Within thirty
(30) days of the commencement of
provision of service, such carrier,
interconnected VoIP provider, or non-
interconnected VoIP provider shall file
such information with the Chief of the

Enforcement Bureau’s Market Disputes
Resolution Division. Such carriers,
interconnected VolIP providers, and
non-interconnected VoIP providers may
file a hard copy of the relevant portion
of the Telecommunications Reporting
Worksheet, as delineated by the
Commission in the Federal Register, to
satisfy this requirement. Each
Telecommunications Reporting
Worksheet filed annually by a common
carrier, interconnected VoIP provider, or
non-interconnected VoIP provider must
contain a name, business address,
telephone or voicemail number,
facsimile number, and, if available,
Internet e-mail address for its
designated agents, regardless of whether
such information has been revised since
the previous filing. Carriers,
interconnected VolIP providers, and
non-interconnected VoIP providers
must notify the Commission within one
week of any changes in their
designation information by filing
revised portions of the
Telecommunications Reporting
Worksheet with the Chief of the
Enforcement Bureau’s Market Disputes
Resolution Division. A paper copy of
this designation list shall be maintained
in the Office of the Secretary of the
Commission. Service of any notice,
process, orders, decisions or
requirements of the Commission may be
made upon such carrier, interconnected
VoIP provider, or non-interconnected
VoIP provider by leaving a copy thereof
with such designated agent at his office
or usual place of residence. If such
carrier, interconnected VoIP provider, or
non-interconnected VolIP provider fails
to designate such an agent, service of
any notice or other process in any
proceeding before the Commission, or of
any order, decision, or requirement of
the Commission, may be made by
posting such notice, process, order,
requirement, or decision in the Office of
the Secretary of the Commission.

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

m 3. The authority citation for part 64 is
revised to read as follows:

Authority: 47 U.S.C. 154, 254(k), 227; secs.
404(b)(2)(B), (c), Pub. L. 104—104, 110 Stat.
56. Interpret or apply 47 U.S.C. 201, 218, 222,
225, 226, 227, 228, 254(k), 616, and 620,
unless otherwise noted.

Subpart F—Telecommunications Relay
Services and Related Customer
Premises Equipment for Persons With
Disabilities

m 4. The authority citation for subpart F
is revised to read as follows:

Authority: 47 U.S.C. 151-154; 225, 255,
303(r), 616, and 620.

m 5. In §64.601, revise paragraph
(a)(10), redesignate paragraphs (a)(15)
through (a)(28) as paragraphs (a)(16)
through (a)(29), and add new paragraph
(a)(15) to read as follows:

§64.601 Definitions and provisions of
general applicability.

(a) * *x %

(10) Interconnected VoIP service. The
term ‘‘interconnected VoIP service’ has
the meaning given such term under § 9.3
of title 47, Code of Federal Regulations,
as such section may be amended from
time to time.

* * * * *

(15) Non-interconnected VolIP service.
The term ‘“non-interconnected VoIP
service”’—

(i) Means a service that—

(A) Enables real-time voice
communications that originate from or
terminate to the user’s location using
Internet protocol or any successor
protocol; and

(B) Requires Internet protocol
compatible customer premises
equipment; and

(ii) Does not include any service that
is an interconnected VoIP service.

* * * * *

6. In § 64.604, revise paragraphs
(c)(5)(iii)(A) and (c)(5)(iii)(B), remove
paragraph (c)(5)(iii)(D), redesignate
paragraph (c)(5)(iii)(C) as paragraph
(c)(5)(iii)(D), and add new paragraph
(c)(5)(iii)(C) to read as follows:

§64.604 Mandatory minimum standards.

* * * * *
(c) *
(5) *
(iii)

(A) Contributions. Every carrier
providing interstate telecommunications
services (including interconnected VoIP
service providers pursuant to
§64.601(b)) and every provider of non-
interconnected VoIP service shall
contribute to the TRS Fund on the basis
of interstate end-user revenues as
described herein. Contributions shall be
made by all carriers who provide
interstate services, including, but not
limited to, cellular telephone and
paging, mobile radio, operator services,
personal communications service (PCS),
access (including subscriber line
charges), alternative access and special
access, packet-switched, WATS, 800,
900, message telephone service (MTS),
private line, telex, telegraph, video,
satellite, intraLATA, international and
resale services.

(B) Contribution computations.
Contributors’ contributions to the TRS
fund shall be the product of their

* %
* k%

EE
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subject revenues for the prior calendar
year and a contribution factor
determined annually by the
Commission. The contribution factor
shall be based on the ratio between
expected TRS Fund expenses to the
contributors’ revenues subject to
contribution. In the event that
contributions exceed TRS payments and
administrative costs, the contribution
factor for the following year will be
adjusted by an appropriate amount,
taking into consideration projected cost
and usage changes. In the event that
contributions are inadequate, the fund
administrator may request authority
from the Commission to borrow funds
commercially, with such debt secured
by future years’ contributions. Each
subject contributor that has revenues
subject to contribution must contribute
at least $25 per year. Contributors
whose annual contributions total less
than $1,200 must pay the entire
contribution at the beginning of the
contribution period. Contributors whose
contributions total $1,200 or more may
divide their contributions into equal
monthly payments. Contributors shall
complete and submit, and contributions
shall be based on, a
“Telecommunications Reporting
Worksheet” (as published by the
Commission in the Federal Register).
The worksheet shall be certified to by an
officer of the contributor, and subject to
verification by the Commission or the
administrator at the discretion of the
Commission. Contributors’ statements
in the worksheet shall be subject to the
provisions of section 220 of the
Communications Act of 1934, as
amended. The fund administrator may
bill contributors a separate assessment
for reasonable administrative expenses
and interest resulting from improper
filing or overdue contributions. The
Chief of the Consumer and
Governmental Affairs Bureau may
waive, reduce, modify or eliminate
contributor reporting requirements that
prove unnecessary and require
additional reporting requirements that
the Bureau deems necessary to the
sound and efficient administration of
the TRS Fund.

(C) Registration Requirements for
Providers of Non-Interconnected VoIP
Service.

(1). Applicability. A non-
interconnected VoIP service provider
that will provide interstate service that
generates interstate end-user revenue
that is subject to contribution to the
Telecommunications Relay Service
Fund shall file the registration
information described in paragraph
(c)(5)(ii1)(C)(2) of this section in
accordance with the procedures

described in paragraphs (c)(5)(iii)(C)(3)
and (c)(5)(iii)(C)(4) of this section. Any
non-interconnected VoIP service
provider already providing interstate
service that generates interstate end-user
revenue that is subject to contribution to
the Telecommunications Relay Service
Fund on the effective date of these rules
shall submit the relevant portion of its
FCC Form 499-A in accordance with
paragraphs (c)(5)(iii)(C)(2) and (3) of this
section.

(2). Information required for purposes
of TRS Fund contributions. A non-
interconnected VoIP service provider
that is subject to the registration
requirement pursuant to paragraph
(c)(5)(ii1)(C)(1) of this section shall
provide the following information:

(7)) The provider’s business name(s)
and primary address;

(i) The names and business addresses
of the provider’s chief executive officer,
chairman, and president, or, in the
event that a provider does not have such
executives, three similarly senior-level
officials of the provider;

(iii) The provider’s regulatory contact
and/or designated agent;

(iv) All names that the provider has
used in the past; and

(v) The state(s) in which the provider
provides such service.

(3). Submission of registration. A
provider that is subject to the
registration requirement pursuant to
paragraph (c)(5)(iii)(C)(1) of this section
shall submit the information described
in paragraph (c)(5)(iii)(C)(2) of this
section in accordance with the
Instructions to FCC Form 499-A. FCC
Form 499—A must be submitted under
oath and penalty of perjury.

(4). Changes in information. A
provider must notify the Commission of
any changes to the information provided
pursuant to paragraph (c)(5)(iii)(C)(2) of
this section within no more than one
week of the change. Providers may
satisfy this requirement by filing the
relevant portion of FCC Form 499-A in
accordance with the Instructions to such
form.

* * * * *

[FR Doc. 2011-27480 Filed 10-24-11; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 101

[WT Docket No. 10-153; RM—~11602; DA 11—
1674]

Facilitating the use of Microwave for
Wireless Backhaul and Other Uses and
Providing Additional Flexibility To
Broadcast Auxiliary Service and
Operational Fixed Microwave
Licensees

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: This document contains
corrections to the final regulations
which were published in the Federal
Register on Tuesday, September 27,
2011 (76 FR 59559), of a Report and
Order and Memorandum Opinion and
Order, FCC 11-120, adopted and
released on August 9, 2011. This
document corrects Appendix A by
correcting adopted § 101.147(p).

DATES: Effective on October 27, 2011.

FOR FURTHER INFORMATION CONTACT: ]ohn
Schauble, Wireless Telecommunications
Bureau, Broadband Division, at 202—
418-0797 or by e-mail to
John.Schauble@fcc.gov.

SUPPLEMENTARY INFORMATION: The FCC
published a document in the Federal
Register on September 27, 2011 (76 FR
59559), adopting final rules in
§101.147(p). In the Federal Register
document FCC 11-120, published on
September 27, 2011 (76 FR 59559), the
table under § 101.147(p)(2)(v) was
incorrect. This document makes the
following correction.

PART 101 [CORRECTED]
§101.147 [Corrected]

m In the FR Doc. 2011-23001, published
on September 27, 2011 (76 FR 59559),
make the following correction. On page
59574, in the first and second columns,
§101.147(p)(2)(v) is corrected to read as
follows:

(v) 50 MHz bandwidth channels:

Transmit Receive
(receive) (transmit)
(MHz) (MHz)
12725 12950
12775 13000
12825 13050
12875 13100



mailto:John.Schauble@fcc.gov

Federal Register/Vol. 76, No. 206/ Tuesday, October 25, 2011/Rules and Regulations

65971

Federal Communications Commission.
Blaise A. Scinto,

Chief, Broadband Division, Wireless
Telecommunications Bureau.

[FR Doc. 2011-27585 Filed 10-24—-11; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Parts 523 and 535

[NHTSA 2010-0079; EPA-HQ-OAR-2010—-
0162; FRL-9455-1]

RIN 2127-AK74

Greenhouse Gas Emissions Standards
and Fuel Efficiency Standards for
Medium- and Heavy-Duty Engines and
Vehicles

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Correcting amendments.

SUMMARY: This document contains
corrections to the final rule regulations
(49 CFR parts 523 and 535), which were
published in the Federal Register of
Thursday, September 15, 2011 (76 FR
57106). The regulations established fuel
efficiency standards for medium- and
heavy-duty engines and vehicles, as
prescribed under the Energy
Independence and Security Act (49
U.S.C. 32902(k)(2)).

DATES: Effective Date: November 14,
2011.

FOR FURTHER INFORMATION CONTACT: Lﬂy
Smith, Office of Chief Counsel, National
Highway Traffic Safety Administration,
1200 New Jersey Avenue, SE.,
Washington, DC 20590. Telephone:
(202) 366—2992.

SUPPLEMENTARY INFORMATION:

Background

NHTSA and EPA published in the
Federal Register of September 15, 2011,
final rules to establish a comprehensive
Heavy-Duty National Program that will
increase fuel efficiency and reduce
greenhouse gas emissions for on-road
heavy-duty vehicles, responding to the
President’s directive on May 21, 2010,
to take coordinated steps to produce a
new generation of clean heavy-duty
vehicles.

Need for Correction

As published, the final regulations
inadvertently inserted a new definition
for ““base tire”” in 49 CFR part 523
instead of 49 CFR part 535. The new
definition was intended to be applied to

heavy-duty vehicles. It was not intended
to replace the definition of “‘base tire”
for light-duty vehicles, as its current
location would suggest. To correct the
mistake, NHTSA is moving the
definition to its original intended
location in 49 CFR part 535, and adding
the words ““for heavy-duty vehicles” to
alleviate any confusion. The previous
definition for “base tire” for light duty
vehicles will be restored, and the words
“for passenger automobiles, light trucks
and medium-duty passenger vehicles”
will be added.

List of Subjects in 49 CFR Parts 523 and
535

Fuel efficiency.

Accordingly, 49 CFR parts 523 and
535 are corrected by making the
following correcting amendments:

PART 523—VEHICLE CLASSIFICATION

m 1. The authority citation for part 523
continues to read as follows:

Authority: 49 U.S.C. 32901, delegation of
authority at 49 CFR 1.50.

m 2.In §523.2, revise the definition of
“Base tire” to read as follows:

§523.2 Definitions.

* * * * *

Base tire for passenger automobiles,
light trucks and medium-duty passenger
vehicles means the tire specified as
standard equipment by a manufacturer
on each vehicle configuration of a
model type.

* * * * *

PART 535—MEDIUM- AND HEAVY-
DUTY VEHICLE FUEL EFFICIENCY
PROGRAM

m 3. The authority citation for part 535
continues to read as follows:

Authority: 49 U.S.C. 32902; delegation of
authority at 49 CFR 1.50.

m 4.In §535.4, add a definition of “Base
tire” to read as follows:

§535.4 Definitions.

* * * * *

Base tire for heavy-duty vehicles
means the tire specified as standard
equipment by a manufacturer on each
subconfiguration of a model type.

Issued: October 18, 2011.
Christopher J. Bonanti,
Associate Administrator for Rulemaking,
National Highway Traffic Safety
Administration, Department of
Transportation.
[FR Doc. 2011-27502 Filed 10-24-11; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 0907301205-0289-02]
RIN 0648—-XA767

Fisheries of the Northeastern United
States; Atlantic Herring Fishery;
Adjustment to the Atlantic Herring
Management Area 1A Sub-Annual
Catch Limit

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason
adjustment.

SUMMARY: NMFS adjusts the 2011
Fishing Year sub-annual catch limit for
Atlantic Herring Management Area 1A
due to an under-harvest in the New
Brunswick weir fishery. This action
complies with the 2010-2012
specifications and management
measures for the Atlantic Herring
Fishery Management Plan.

DATES: Effective November 1, 2011,
through December 31, 2011.

FOR FURTHER INFORMATION CONTACT:
Lindsey Feldman, Fishery Management
Specialist, 978-675-2179, Fax 978-281—
9135.

SUPPLEMENTARY INFORMATION:
Regulations governing the Atlantic
herring fishery are found at 50 CFR part
648. The regulations require annual
specification of the overfishing limit,
acceptable biological catch (ABC),
annual catch limit (ACL), optimum
yield (OY), domestic harvest and
processing, U.S. at-sea processing,
border transfer and sub-ACLs for each
management area. The 2011 Domestic
Annual Harvest is 91,200 metric tons
(mt); the 2011 sub-ACL allocated to
Area 1A is 26,546 mt and 0 mt of the
sub-ACL is set aside for research (75 FR
48874, August 12, 2010). Due to the
variability of Canadian catch in the New
Brunswick weir fishery, a portion of the
buffer between ABC and OY (the buffer
to account for Canadian catch) is
allocated to Area 1A, provided New
Brunswick weir landings are lower than
the amount specified in the buffer.

The NMFS Regional Administrator is
required to monitor the fishery landings
in the New Brunswick weir fishery each
year. If the New Brunswick weir fishery
landings through October 15 are less
than 9,000 mt, then 3,000 mt of the weir
fishery allocation is added to the Area
1A sub-ACL in November of the same
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year. When such a determination is
made, NMFS is required to publish a
notification in the Federal Register to
adjust the Area 1A sub-ACL for the
remainder of the fishing year (FY).

The Regional Administrator has
determined, based on the best available
information, that the New Brunswick
weir fishery landings for FY 2011
through October 15, 2011, were 3,601
mt. Therefore, effective November 1,
2011, 3,000 mt will be allocated to the
Area 1A sub-ACL, increasing the FY
2011 Area 1A sub-ACL from 26,546 mt
to 29,546 mt. This allocation of 3,000 mt
to Area 1A will be taken into
consideration when NMFS projects that
catch will reach 95 percent of the Area
1A sub-ACL.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

The Assistant Administrator for
Fisheries, NOAA (AA), finds good cause
pursuant to 5 U.S.C. 553(b)(B) to waive
prior notice and the opportunity for
public comment because it is
impracticable and contrary to the public
interest. This action increases the sub-
ACL for Area 1A by 3,000 mt (from
26,546 mt to 29,546 mt) through
December 31, 2011. The regulations at
§ 648.201(f) require such action to help
mitigate some of the negative economic
effects associated with the recent
reduction in the Area 1A sub-ACL (40
percent less than in 2009). The herring
fishery extends from January 1 to
December 31. Data indicate the New
Brunswick weir fishery landed 3,601 mt
through October 15, 2011. There is a
limited amount of time between October
15 (when the New Brunswick weir
fishery slows for the year) and the end
of the U.S. herring fishing year on
December 31. If implementation of this
Area 1A sub-ACL increase is delayed to
solicit prior public comment, the
increase may not be effective prior to
the end of the 2011 fishing year and the
3,000 mt allocation would not be
available for harvest. Additionally, the
availability of herring in Area 1A is
seasonal. As the end of the fishing year
approaches, herring can disperse or
move out of Area 1A, and/or the
approach of winter weather can hinder
fishery access to herring in Area 1A.
The best available information indicates
that current catch is close to 95 percent
of the Area 1A sub-ACL. If
implementation of this increase is
delayed to solicit prior public comment,
herring may no longer be available to
the fishery for harvest in Area 1A,
thereby undermining the intended
economic benefits associated with this

action. NMFS further finds, pursuant to
5 U.S.C 553(d)(3), good cause to waive
the 30-day delayed effectiveness period
for the reasons stated above.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 20, 2011.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-27593 Filed 10-24-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 101126521-0640-02]
RIN 0648—-XA782

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Ocean Perch
in the Eastern Aleutian District of the
Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Pacific ocean perch in the
Eastern Aleutian District of the Bering
Sea and Aleutian Islands management
area (BSAI) by vessels participating in
the BSAI trawl limited access fishery.
This action is necessary to prevent
exceeding the 2011 allocation of Pacific
ocean perch in this area allocated to
vessels participating in the BSAI trawl
limited access fishery.

DATES: Effective 1200 hrs, Alaska local
time (A.lL.t.), October 20, 2011, through
2400 hrs, A.Lt., December 31, 2011.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—7269.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The allocation of Pacific ocean perch,
in the Eastern Aleutian District,
allocated as a directed fishing allowance

to vessels participating in the BSAI
trawl limited access fishery was
established as 495 metric tons (mt) by
the final 2011 and 2012 harvest
specifications for groundfish in the
BSAI (76 FR 11139, March 1, 2011).

In accordance with §679.20(d)(1)(iii),
the Regional Administrator finds that
this directed fishing allowance has been
reached. Consequently, NMFS is
prohibiting directed fishing for Pacific
ocean perch in the Eastern Aleutian
District by vessels participating in the
BSAI trawl limited access fishery.

After the effective dates of this
closure, the maximum retainable
amounts at § 679.20(e) and (f) apply at
any time during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA) finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such a requirement
is impracticable and contrary to the
public interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the Pacific ocean
perch fishery in the Eastern Aleutian
District for vessels participating in the
BSAI trawl limited access fishery.
NMFS was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of October 19,
2011. The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 20, 2011.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-27604 Filed 10-20-11; 4:15 pm]
BILLING CODE 3510-22-P



Federal Register/Vol. 76, No. 206/ Tuesday, October 25, 2011/Rules and Regulations

65973

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 101126521-0640-02]
RIN 0648—-XA784

Fisheries of the Exclusive Economic
Zone Off Alaska; Reallocation of Crab
Prohibited Species Catch Allowances
in the Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; reallocation.

cooperatives in the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to allow
the Amendment 80 cooperatives to fully
harvest their 2011 groundfish
allocations.

DATES: Effective October 25, 2011,
through 2400 hrs, Alaska local time
(A.l.t.), December 31, 2011.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—7269.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP) prepared by
the North Pacific Fishery Management
Council under authority of the

SUMMARY: NMFS is reallocating the
projected unused amounts of the 2011
crab prohibited species catch (PSC)
allowances from the Bering Sea and
Aleutian Islands trawl limited access
sector to the Amendment 80

Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The Administrator, Alaska Region,
NMFS, has also determined that 259,000
crabs of Zone 1 C. bairdi tanner crab
PSC, 750,000 crabs of Zone 2 C. bairdi
tanner crab PSC, 37,000 crabs of Zone
1 red king crab PSC, and 1,300,000 crabs
of C. opilio Bycatch Limitation Zone
(COBLZ) C. opilio tanner crab PSC from
the BSAI trawl limited access sector will
not be needed to support BSAI trawl
limited access fisheries. Therefore, in
accordance with §679.91(f)(5), NMFS is
reallocating these crab PSC amounts
from the BSAI trawl limited access
sector to the Amendment 80
cooperatives in the BSAI

In accordance with §679.91(f)(1),
NMFS will reissue cooperative quota
permits for the reallocated crab PSC
following the procedures set forth in
§679.91(H(4) and § 679.91(H)(5).

The harvest specifications for crab
PSC allowances included in the final
harvest specifications for crab in the
BSAI (76 FR 11139, March 1, 2011) are
modified as follows in Tables 8a, 8c,
and 8d:

TABLE 8a—FINAL 2011 AND 2012 APPORTIONMENT OF PROHIBITED SPECIES CATCH ALLOWANCES TO NON-TRAWL GEAR,
THE CDQ PROGRAM, AMENDMENT 80, AND THE BSAI TRAWL LIMITED ACCESS SECTORS

Non-trawl Trawl PSC Amendment 80 sector BSAI trawl limited
: Total non- PSC Total trawl | remaining | CDQ PSQ access fishery
PSC species remaining
trawl PSC after CDQ PSC after CDQ reserve ! 2011 2012
PSQ1 PSQ1 2011 2012
Halibut mortality (mt) BSAI .....cccccoveveennnnee 900 832 3,675 3,349 393 2,375 2,325 875 875
Herring (mt) BSAI ... n/a n/a 2,273 n/a n/a n/a n/a n/a n/a
Red king crab (animals) Zone 11 .. n/a n/a 197,000 175,921 21,079 130,432 87,925 16,797 53,797
C. opilio (animals) COBLZ2 ........... n/a n/a| 8,310,480 | 7,421,259 889,221 | 5,175,381 | 3,647,549 | 1,085,193 | 2,385,193
C. bairdi crab (animals) Zone 12 ... n/a n/a 830,000 741,190 88,810 590,608 312,115 89,285 348,285
C. bairdi crab (animals) Zone 2 .................. n/a nfa| 2,520,000 | 2,250,360 269,640 | 1,315,966 532,660 303,394 | 1,053,394

1Section 679.21(e)(3)(/)(A)(2) allocates 326 mt of the trawl halibut mortality limit and §679.21(e)(4)(/)(A) allocates 7.5 percent, or 67 mt, of the non-trawl halibut
mortality limit as the PSQ reserve for use by the groundfish CDQ program. The PSQ reserve for crab species is 10.7 percent of each crab PSC limit.

2 Refer to §679.2 for definitions of zones.

3 Sector apportionments may not total precisely due to rounding.

TABLE 8c—FINAL 2011 AND 2012 PROHIBITED SPECIES BYCATCH ALLOWANCES FOR THE BSAI TRAWL LIMITED ACCESS

SECTOR AND NON-TRAWL FISHERIES

Prohibited species and area
L ! : Red king o P
BSAI trawl limited access fisheries Halibut mortality (mt) crab (gﬁi%élllg) C. bairdi (animals)
BSAI (animals) COBLZ
Zone 1 Zone 1 Zone 2
2011
YelloWFiN SOIE ....eoiiiiieiie e 167 14,799 1,022,610 75,172 289,709
Rock sole/flathead sole/other flatfish2 ............cccccoenieiiienns 0 0 0 0 0
Turbot/arrowtooth/sablefish3 ............cccocoiiiiiiiie 0 0 0 0 0
Rockfish April 15—-December 31 .......cccooiiiiiiiiiniiiieeeee 5 0 1,738 0 244
Pacific COO ...oiiiiiiii i 453 1,873 43,460 13,027 12,219
Pollock/Atka mackerel/other Species ........c.cccoceereerieennenne 250 125 17,384 1,086 1,222
Total BSAI trawl limited access PSC ..........ccocevvvveeee.n. 875 16,797 1,085,193 89,285 303,394
Non-trawl fisheries Catcher/ Catcher
processor vessel
Pacific cod—Total .......coccoiiiiiiiie e 760 15
January 1—June 10 .... 455 10
June 10-August 15 190 3
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Non-trawl fisheries

August 15-December 31

Other non-trawl—Total
May 1-December 31
Groundfish pot and jig
Sablefish hook-and-line

Total non-trawl PSC

115

58

Exempt
Exempt

833

Prohibited species and area

Red king

BSAI trawl limited access fisheries Halibut mortality (mt) crab (ghi(r)'rﬁ)al;llig) C. bairdi (animals)
BSAI (animals) COBLZ
Zone 1 Zone 1 Zone 2
2012

YelloWfin SOl .....ocviiiiiiieesieeee e 167 47,397 2,247,640 293,234 1,005,879
Rock sole/flathead sole/other flatfish2 .. 0 0 0 0 0
Turbot/arrowtooth/sablefish3 ................ 0 0 0 0 0
Rockfish April 15—-December 31 .......cccoooiiiiiiiiiniiiieeee 5 0 3,821 0 849
PaCific COO ..o 453 6,000 95,523 50,816 42,424
Pollock/Atka mackerel/other species4 .........cccocccveevceeeennnenn. 250 400 38,209 4,235 4,242

Total BSAI trawl limited access PSC ........cccccocvveeenee. 875 58,797 2,385,193 348,285 1,053,394

Non-trawl fisheries Catcher/ Catcher
processor vessel

Pacific cod—Total ........cooeiiiiiiiieeere e 760 15

January 1=June 10 .......ccccoiiiiiiiiiii e 455 10

June 10-AuguSt 15 .o 190 3

August 15-December 31 .......cccceeiiiiiiiiiiiiiieceeen 115 2
Other non-trawl—Total .......cccoooiiiiiiiiiie e 58

May 1-December 31 ..o 58

Groundfish pot and jig ... Exempt

Sablefish hook-and-line .........ccccoooeiiiniiinin, Exempt

Total non-trawl PSC .......ccoiiiiiiiieeeeeee e, 833

1 Refer to §679.2 for definitions of areas.

2%“QOther flatfish” for PSC monitoring includes all flatfish species, except for halibut (a prohibited species), flathead sole, Greenland turbot, rock
sole, yellowfin sole, Kamchatka flounder, and arrowtooth flounder.

3 Arrowtooth flounder for PSC monitoring includes Kamchatka flounder.

4“Other species” for PSC monitoring includes sculpins, sharks, skates, and octopuses.

5Seasonal or sector apportionments may not total precisely due to rounding.

TABLE 8d—FINAL 2011 PROHIBITED SPECIES BYCATCH ALLOWANCE FOR THE BSAI AMENDMENT 80 COOPERATIVES

Prohibited species and zones

Cooperative Halibut Re(gakgng C. opilio C. bairdi (animals)
<mortality (animals) (animals)
(mt) BSAI Zone 1 COBLZ Zone 1 Zone 2
Alaska Seafood Cooperative ...... 1,643 88,830 3,341,355 415,769 907,979
Alaska Groundfish Cooperative 732 41,602 1,834,026 174,839 407,987
1 Refer to §679.2 for definitions of zones.
2 Sector apportionments may not total precisely due to rounding.
This will enhance the socioeconomic  on future harvesting patterns of the Classification

well-being of harvesters of groundfish
dependent upon these PSC allowances.
The Regional Administrator considered
the following factors in reaching this
decision: (1) The current catch and
stated future harvesting intent of BSAI
trawl limited access sector fisheries and,
(2) the harvest capacity and stated intent

Amendment 80 cooperatives that
participates in this BSAI fishery. The
Regional Administrator also has
determined that this action will create
no threats of exceeding TACs for any
species or species group.

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5



Federal Register/Vol. 76, No. 206/ Tuesday, October 25, 2011/Rules and Regulations

65975

U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the reallocation of crab PSC
allowances from the BSAI trawl limited
access sector to the Amendment 80
cooperatives in the BSAI Since the
fisheries are currently open, it is
important to immediately inform the
industry as to the revised allocations.
Immediate notification is necessary to
allow for the orderly conduct and
efficient operation of these fisheries, to
allow the industry to plan for the fishing
season, and to avoid potential
disruption to the fishing fleet as well as
processors. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of October 17, 2011.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.91
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 20, 2011.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-27606 Filed 10-20-11; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 101126521-0640-02]
RIN 0648-XA783

Fisheries of the Exclusive Economic
Zone Off Alaska; Atka Mackerel in the
Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Atka mackerel in the Bering
Sea subarea and Eastern Aleutian
district (BS/EAI) of the Bering Sea and
Aleutian Island management area
(BSAI) by vessels participating in the
BSALI trawl limited access fishery. This
action is necessary to prevent exceeding
the 2011 total allowable catch (TAC) of
Atka mackerel in these areas allocated
to vessels participating in the BSAI
trawl limited access fishery.

DATES: Effective 1200 hrs, Alaska local
time (A.lL.t.), October 20, 2011, through
2400 hrs, A.lt., December 31, 2011.
FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—-7269.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2011 TAC of Atka mackerel, in
the BS/EAL allocated to vessels
participating in the BSAI trawl limited
access fishery was established as a
directed fishing allowance of 2,859
metric tons by the final 2011 and 2012

harvest specifications for groundfish in
the BSAI (76 FR 11139, March 1, 2011).

In accordance with §679.20(d)(1)(iii),
the Regional Administrator finds that
this directed fishing allowance has been
reached. Consequently, NMFS is
prohibiting directed fishing for Atka
mackerel in the BS/EAI by vessels
participating in the BSAI trawl limited
access fishery.

After the effective dates of this
closure, the maximum retainable
amounts at § 679.20(e) and (f) apply at
any time during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA) finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such a requirement
is impracticable and contrary to the
public interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the Atka mackerel
fishery in the BS/EAI for vessels
participating in the BSAI trawl limited
access fishery. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of October 19, 2011. The
AA also finds good cause to waive the
30-day delay in the effective date of this
action under 5 U.S.C. 553(d)(3). This
finding is based upon the reasons
provided above for waiver of prior
notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 20, 2011.

Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-27609 Filed 10-20-11; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS-2008-0055]

RIN 0579-AD53

Controlled Import Permits

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations concerning the
importation of plants and plant
products by establishing the controlled
import permit as a single type of
authorization for the importation into
the United States of otherwise
prohibited or restricted plant material
for experimental, therapeutic, or
developmental purposes. Currently,
some sections of the regulations provide
for those articles to be imported under
a departmental permit, while other
sections provide for their importation
under administrative instructions or
conditions specified by the
Administrator or Deputy Administrator.
This action would consolidate and
harmonize the conditions for obtaining
authorization for the importation of
otherwise prohibited or restricted plant
material for scientific or certain other
purposes.

DATES: We will consider all comments
that we receive on or before December
27,2011.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2008-0055-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2008-0055, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road, Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2008-0055 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
William Aley, Senior Import Specialist,
Plant Health Programs, PPQ, APHIS,
4700 River Road, Unit 133, Riverdale,
MD 20737-1231; (301) 734-5057.
SUPPLEMENTARY INFORMATION:

Background

The regulations contained in 7 CFR
part 319, Foreign Quarantine Notices,
prohibit or restrict the importation into
the United States of certain plants and
plant products to prevent plant pests
and noxious weeds from being
introduced into and spread within the
United States.

These regulations are administered
and enforced by the Plant Protection
and Quarantine program (PPQ) of the
Animal and Plant Health Inspection
Service (APHIS) under the authority of
the Plant Protection Act (7 U.S.C. 7701
et seq.). The regulations in part 319
designate specific articles as prohibited
or restricted, and assign conditions to
their movement, if allowed, into the
United States according to the risks
posed by each article to agriculture in
the United States.

The current regulations contain
provisions for several different means of
authorizing the importation of plants
and plant products. These means of
authorization have been used to allow
restricted articles to be imported under
conditions that differ from the generally
applicable provisions of the particular
subpart; other types have been used to
authorize the importation of articles that
would otherwise be prohibited under
the regulations.

The means of authorizing these types
of movements that is most commonly
found in the regulations is the

departmental permit. In § 319.40-1, we
define a departmental permit as ‘“‘a
document issued by the Administrator
authorizing the importation of a
regulated article for experimental,
scientific, or educational purposes.”
The departmental permit has been used
to allow researchers and scientists
affiliated with the United States
Department of Agriculture (USDA) to
import prohibited or restricted articles
for scientific, analytical, experimental,
or research purposes. It is currently
available under several subparts of the
regulations. In other areas of the
regulations, we have referred to the
departmental permit when we have
stated that a regulated article may be
allowed to be imported by the U.S.
Department of Agriculture for
experimental or scientific purposes.” In
still other areas of the regulations, the
regulations state that, under certain
circumstances, regulated articles may be
imported under conditions “modified to
be less stringent”” than those contained
in the regulations.

In recent years, the number of
requests to import, for research
purposes, articles that are otherwise
prohibited or restricted has increased as
the number and types of possible uses
for such articles in the United States has
expanded. Also, entities requesting to
import these articles now include
private scientific and academic
laboratories and researchers, and
commercial and other nongovernmental
organizations.

We recognize that research and
investigations concerning restricted or
prohibited plant material may benefit
agricultural interests in the United
States in several ways. Such benefits
may include the introduction of plants
or varieties or cultivars of plants
adaptable to certain environments or
resistant to domestic plant pests in the
United States, suitable to consumers in
the United States, or with value to
certain markets. Other benefits may
include the establishment of new
markets, the introduction of new plant
varieties, or trade opportunities.

We are committed to making our
permit procedures found in the various
subparts of the regulations consistent
according to the plant pest risks
associated with the plant material and
its intended use. We are also committed
to making our regulations more


http://www.regulations.gov/#!documentDetail;D=APHIS-2008-0055-0001
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http://www.regulations.gov/#!documentDetail;D=APHIS-2008-0055-0001
http://www.regulations.gov/#!docketDetail;D=APHIS-2008-0055
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transparent and easier to use and
implement.

Therefore, we are proposing to amend
the regulations in part 319 to
standardize the type of authorization
used to permit the importation of plants
and plant products for experimental,
therapeutic, or developmental purposes.
We would also amend these portions of
the regulations that contain outdated
language or that refer to procedures for
importation that we believe pose
unnecessary risks to agriculture in the
United States.

We are proposing to establish the
controlled import permit (CIP) as the
permit that would be used in place of
departmental permits and the other
types of authorizations discussed
previously that we have used to allow
the importation of otherwise prohibited
articles or of articles under different
conditions than those found in the
regulations. We are also proposing to
use the CIP as the form of permit
required for the importation of plant
materials for postentry quarantine.

We propose to define controlled
import permit as ‘“‘a written or
electronically transmitted authorization
issued by APHIS for the importation
into the United States of otherwise
prohibited or restricted plant material
for experimental, therapeutic, or
developmental purposes, under
controlled conditions as prescribed by
the Administrator in accordance with
§319.6.”

The CIP would be issued based on
consideration of the plant pest risks of
the imported plant material, whether
such risks can be mitigated sufficiently,
the intended use of the plant material,
and the plant pest risks associated with
such use. We would also consider the
taxon of the plant material and country
of origin. The CIP would be available to
all entities in the United States and no
longer limited to researchers and
scientists affiliated with the USDA.

The CIP would be issued only for
articles subject to the regulations in part
319; we would not provide for the
issuance of a CIP for the movement of
plant pests regulated under 7 CFR part
330, genetically engineered plant
material regulated under 7 CFR part
340, noxious weeds regulated under 7
CFR part 360, or seeds regulated under
7 CFR part 361. We believe that the
restrictions imposed on the movement
of these articles by the regulations in
parts 330, 340, 360, and 361 are
effective in preventing the introduction
and dissemination of plant pests or
noxious weeds into or within the United
States.

General Requirements for a Controlled
Import Permit

We would add a new “Subpart—
Controlled Import Permits” (§ 319.6)
that would contain the general
requirements regarding the proposed
CIP.

In paragraph (a) of § 319.6, we would
define the terms Administrator,
developmental purposes, experimental
purposes, and therapeutic purposes, the
latter three being the purposes for which
the CIP may be issued. We would define
Administrator as the Administrator of
the Animal and Plant Health Inspection
Service, United States Department of
Agriculture, or any employee of the
United States Department of Agriculture
delegated to act in his or her stead.
Developmental purposes would be
defined as the evaluation, monitoring,
or verification of plant material for plant
health risks and/or the adaptability of
the material for certain uses or
environments. Experimental purposes
would be defined as scientific testing of
plant material which utilizes collected
data and employs analytical processes
under controlled conditions to create
qualitative or quantitative results. We
would define therapeutic purposes as
the application of specific scientific
processes designed to eliminate, isolate,
or remove potential plant pests or
diseases.

An application for a CIP could be
obtained through any of the means
currently available for applying for
other types of permits to import
regulated plant material, i.e., through
the Internet using the APHIS ePermits
Web site or using applications obtained
from APHIS headquarters or from local
offices of PPQ; paper applications could
be submitted by fax or by mail. The
regulations in § 319.6(c) would provide
the necessary mailing address, fax
number, and the address of the APHIS
ePermits Web site. An application
would have to be submitted at least 60
days prior to the proposed arrival of the
article at the port of entry.

The application for a CIP would have
to contain the following information:

e Name, address in the United States,
and contact information of the
applicant;

e Identity (common and botanical
[genus and species] names) of the plant
material to be imported; country of
origin and country shipped from;

¢ Intended experimental, therapeutic,
or developmental purpose for the
importation; and

e Intended ports of departure and
entry; quantity of importation; means of
conveyance; estimated date of arrival.

This information would allow us to
evaluate the risks associated with the

proposed importation. A CIP would be
issued only if APHIS determines that
the plant pest risks associated with the
plant material and the intended
experimental, therapeutic, or
developmental use of the plant material
can be effectively mitigated. The CIP
would contain the applicable conditions
for importation and subsequent
handling of the plant material if it is
deemed eligible for importation into the
United States.

With limited exceptions, plant
material to be offered for importation
under a CIP would have to be selected
from apparently disease-free and pest-
free sources, and be free of foreign
matter or debris, other prohibited
plants, noxious weed seeds, soil, living
organisms such as parasitic plants,
pathogens, insects, snails and mites, and
other prohibited matter. The plant
material would also have to be free of
fungicide, insecticide, pesticide,
coating, dipping, spraying, or other
applied treatments that would make the
consignment difficult or hazardous to
inspect. Similarly, plant materials could
not be wrapped or otherwise packaged
in a manner that impedes or prevents
adequate inspection or treatment at the
port of entry.

Although we would generally require
all material imported under a CIP to be
apparently disease-free and pest-free,
under certain circumstances and for
specific purposes, we may permit plant
material to be imported under a CIP for
scientifically approved treatment
therapies. For example, we may permit
the importation under a CIP of plant
material not considered free of plant
pests to an approved facility capable of
applying approved scientific techniques
to eliminate plant pests and verifying
freedom from plant pests.

All plant material offered for
importation under a CIP would have to
be moved in an enclosed container or
one completely enclosed by a covering
adequate to prevent the possible escape
or introduction of plant pests during
shipment. Any packing material used in
the consignment would have to meet the
requirements of § 319.37-9, and wood
packing material used in the
consignment would have to meet the
requirements of § 319.40-3(b) and (c).
The CIP would identify the manner in
which the consignment is to be shipped
(e.g., as cargo, by mail, as air freight).
Under certain circumstances, we may
allow the plant material to be hand-
carried.

The plant material would have to be
offered for importation at the port of
entry or plant inspection station
specified in the CIP. A copy of the CIP
and an invoice or packing list indicating
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the contents of the consignment would
have to accompany each consignment.
All consignments would be required to
be labeled as specified in the permit,
and to bear a tag provided with the CIP.

Depending on the intended purpose
of the plant material presented for
importation and the risks associated
with such importation, we may require
that the plant material be transported
from the plant inspection station for
release only to preapproved facilities.
We would assess a facility prior to
issuing a permit to ensure that it has the
infrastructure and equipment identified
by APHIS as being necessary to manage
the risks associated with the imported
plant material.

At the approved facility, the plant
material imported under a CIP would
have to be identified and labeled as
quarantined material to be used only in
accordance with a valid CIP. Such plant
material would have to be maintained in
a secure place and be under the
supervision and control of the permit
holder, and could not be moved or
distributed without prior written
permission. During regular business
hours, properly identified officials,
either Federal or State, would have to be
allowed to inspect the plant material
and the facility in which the plant
material is maintained.

The permit holder would be required
to keep the permit valid for the duration
of the authorized experimental,
therapeutic, or developmental activity.
A CIP would be valid for a period of 1
year and could be renewed if we
believed the additional time was
necessary to complete the experimental,
therapeutic, or developmental purpose
for which the permit was issued.

In the event the permit holder leaves
the institution in which the plant
material is kept, another person would
be required to assume responsibility for
the continued maintenance of the plant
material and obtain a new CIP for the
material or it would have to be
destroyed.

Any conditions of the CIP or assigned
safeguarding or mitigation measures
would be clearly explained in the CIP.
Failure to comply with all of the
conditions specified in the CIP or any
applicable regulations or administrative
instructions, or forging, counterfeiting
or defacing permits or shipping labels,
may result in immediate revocation of
the permit, denial of future permits, and
civil or criminal penalties for the permit
holder.

Proposed paragraph (g) of § 319.6
would address the circumstances under
which an application for a CIP may be
denied or a CIP may be revoked after
issuance. Under these provisions, the

Administrator would deny an
application for a CIP permit when the
Administrator determines that:

¢ No safeguards adequate or
appropriate to prevent the
dissemination of a plant pest or plant
disease can be implemented;

e The applicant, as a previous
permittee, failed to maintain the
safeguards or otherwise comply with all
the conditions prescribed in a previous
permit and failed to demonstrate the
ability or intent to observe them in the
future;

e The application for a permit is
found to be false or deceptive in any
material particular;

e Such an importation would involve
the potential dissemination of a plant
pest or plant disease which outweighs
the probable benefit that could be
derived from the proposed importation
and use of the regulated plant material;

e The importation is adverse to the
conduct of an APHIS eradication,
suppression, control, or regulatory
program; or

e The government of the State or
Territory into which the plant material
would be imported objects to the
proposed importation and provides a
written explanation of its concerns
based on plant pest risks.

The Administrator would revoke any
outstanding CIP when the Administrator
determines that information is received
subsequent to the issuance of the CIP of
circumstances that would constitute
cause for the denial of an application
described above, or the permittee fails to
maintain the safeguards or otherwise
observe the conditions specified in the
CIP or in any applicable regulations or
administrative instructions.

All denials of an application for a
permit, or revocation of an existing
permit, would be provided to the
applicant or permittee in writing. The
reasons for the denial or revocation
would be stated in writing as promptly
as circumstances permit.

We would require that, upon
revocation of a permit, the permittee
must either:

e Surrender all regulated plant
material covered by the revoked CIP to
an APHIS inspector;

¢ Destroy all regulated plant material
covered by the revoked CIP under the
supervision of an APHIS inspector; or

e Remove all regulated plant material
covered by the revoked CIP from the
United States.

We would provide for the appeal of
the denial or revocation of a CIP. Any
person whose application for a permit
has been denied or whose permit has
been revoked may appeal the decision
in writing to the Administrator within

10 days after receiving written
notification of the denial or revocation.
The appeal would have to state all facts
and reasons upon which the person was
relying to show that the CIP was
wrongfully denied or revoked. The
Administrator would grant or deny the
appeal, in writing, as promptly as
circumstances permit, and would state
in writing the reason for the decision. If
there is a conflict as to any material fact,
a hearing would be held to resolve such
conflict. Rules of practice concerning
such a hearing would be adopted by the
Administrator. The permit denial or
revocation would remain in effect
during the resolution of the appeal.

Regulations That Would Include
References to the CIP

We are proposing to use the CIP to
authorize the importation of certain
prohibited or restricted plant material
for experimental, therapeutic, or
developmental purposes in the current
regulations in part 319. In doing so, we
would replace the current provisions for
importations for these purposes.

In the paragraphs that follow, we
discuss the changes we are proposing
and cite the specific areas of the
regulations we are proposing to change.

e Foreign cotton and covers regulated
under §§ 319.8 through 319.8-26. In
§319.8, which establishes a notice of
quarantine for parts or products of
plants of the genus Gossypium, we
would replace the current text, which is
dated and difficult to follow, with a
clear statement that the importation of
the plants and plant products listed in
the section is prohibited unless they are
imported in accordance with the
regulations of the subpart or imported
for experimental, therapeutic, or
developmental purposes under the
provisions of a CIP. We would remove
and reserve §§319.8—-19 and 319.8-20,
as provisions for the importation of
plant material regulated by the subpart
for experimental or scientific purposes
would be covered in the revised § 319.8.

e Sugarcane regulated under
§319.15. In §319.15(a), we would
remove the provision that sugarcane and
its related products may be imported for
scientific or experimental purposes
under a departmental permit only by the
USDA, and provide that these articles
may be moved under the conditions
specified in a CIP.

e Citrus fruit and nursery stock
regulated under §§ 319.19 and 319.28.
In §§319.19(b) and 319.28(d) we would
remove the provision that plants or
plant parts of the botanical family
Rutaceae may be imported for scientific
or experimental purposes under
conditions as prescribed by the APHIS



Federal Register/Vol. 76, No. 206 / Tuesday, October 25, 2011/Proposed Rules

65979

Administrator or the PPQ Deputy
Administrator, and instead provide that
these articles may be moved under the
conditions specified in a CIP. We would
also remove the statement that the
paragraph’s provisions apply only to
importations by the USDA.

e Indian corn or maize and related
plants and their seeds regulated under
§§ 319.24 through 319.24-5 (the corn
diseases subpart), and §§ 319.41
through 319.41-6 (the Indian corn or
maize, broomcorn, and related plants
subpart). In § 319.24(b) we would
remove the provision that portions of
Indian corn or maize and related plants
may be imported into Guam under
conditions less stringent than those of
the subpart as prescribed by the Deputy
Administrator, and the statement that
the paragraph’s provisions apply only to
USDA importers and instead provide
that these articles may be moved under
the conditions specified in a CIP.
Paragraph (c) of §319.41 has an
identical provision regarding
importations into Guam which we
would also remove and instead provide
that the articles may be moved under
the conditions specified in a CIP.

e Nursery stock, plants, roots, bulbs,
seeds, and other plant products
regulated under §§ 319.37 through
319.37-14.In § 319.37-1 we would
remove the definition of Deputy
Administrator and add definitions of
Administrator and controlled import
permit for use in the subpart. In
§319.37-2(c)(1), we would add that
importations for experimental,
therapeutic, or developmental purposes
may be allowed under the conditions of
a CIP, and remove the statement that the
paragraph’s provisions apply only to
importations by the USDA. In
paragraphs (c)(3) through (c)(5) we
would replace references to a
departmental permit with references to
the CIP. In §319.37-3, we would add a
new paragraph (g) requiring that the
importation of restricted articles into the
United States for experimental,
therapeutic, or developmental purposes
would require application for a CIP in
accordance with §319.6, and add a new
paragraph (h) indicating that restricted
articles imported into the United States
that are required to be grown under
postentry quarantine provisions must be
accompanied by a CIP obtained in
accordance with §319.6.

Section 319.37-7 contains provisions
governing postentry quarantine
activities. Postentry quarantine is
required for an established length of
time following importation of certain
restricted plants so they may be
investigated and monitored for freedom
from plant pests of foreign origin.

Current paragraphs (a)(2) and (d) of this
section require that an importer of the
listed restricted articles from the
designated regions complete and submit
to PPQ a postentry quarantine growing
agreement and an application for a
written permit for the importation of the
article in accordance with §319.37-3.
Section 319.37-3 designates articles
whose importation requires a permit
and indicates the information a permit
application must contain, how a permit
is issued, and under which
circumstances a permit may be
withdrawn.

We are proposing to amend § 319.37—
7(a)(2) and (d) to state that the CIP is the
form of permit required to accompany a
postentry quarantine growing
agreement. We believe that the
information required in the application
for a CIP will allow us to make a more
informed decision about the specific
article submitted for the postentry
quarantine program, and allow us to
provide more specific conditions for the
issuance of the permit. It will also allow
us more control over the plant material
selected for the postentry quarantine
program.

As noted above, current § 319.37—
7(a)(2) and (d) require that the
application for the written permit be
made in accordance with §319.37-3.
We would add a new paragraph (h) to
§ 319.37-3, which would require that
the importation of restricted articles into
the United States to be grown under the
postentry quarantine provisions of
§ 319.37-7 must be authorized by a CIP
obtained in accordance with §319.6.
Since we are proposing to change the
type of permit required by § 319.37—
7(a)(2) and (d) to accompany a postentry
quarantine growing agreement to the
CIP, we would amend those provisions
to require that a CIP, as provided for in
the newly added § 319.37-3(h), be
obtained.

e Logs, lumber, and other
unmanufactured wood articles
regulated under §§ 319.40-1 through
319.40-11. In § 319.40-1 we would add
a definition of controlled import permit
for use in the subpart, and remove that
of departmental permit. In § 319.40—
2(d)(1), we would add that importations
for experimental, therapeutic, or
developmental purposes may be
allowed under the conditions of a CIP,
and we would remove the statement
that the paragraph’s provisions apply
only to importations by the USDA. In
paragraphs (d)(2) and (d)(3), we would
replace the references to a Departmental
permit with references to a CIP.

® Rice regulated under §§ 319.55
through 319.55-7. In § 319.55(c), we
would remove the provision that all

seed or paddy rice, rice straw, and rice
hulls may be imported, when public
interests will permit, into Guam under
conditions less stringent than those of
the subpart as prescribed by the Deputy
Administrator, and in its place provide
that the articles may be moved under
the conditions specified in a CIP.

¢ Plant material subject to wheat
diseases regulated under §§ 319.59-1
through 319.59-4. In § 319.59—-1 we
would add a definition for the
controlled import permit for use in the
subpart. In paragraph (b) of § 319.59-2
we would remove the statement that the
paragraph’s provisions apply only to
importations by the USDA and in its
place provide that the articles may be
moved under the conditions specified in
a CIP. We would replace the references
to a departmental permit with
references to a CIP in paragraphs (b)(2),
(b)(3), and (b)(4).

e Packing materials regulated under
§§319.69 through 319.69-5. Section
319.69 prohibits certain plants and
plant products and restricts certain
others for use as packing materials. In
paragraph (c) we would replace
outdated language with the statement
that the importation of those prohibited
or restricted plant products may be
imported for experimental, therapeutic,
or developmental purposes under the
provisions of a CIP.

e Cut flowers regulated under
§§319.74-1 through 319.74-4. In
§319.74-1 we would add a definition
for the controlled import permit for use
in the subpart. We would remove the
provision that regulated articles may be
imported for experimental or scientific
purposes if moved under conditions
prescribed by the Deputy Administrator
in § 319.74-3 and instead provide that
the articles may be moved under the
conditions specified in a CIP.

o Articles restricted in order to
prevent the entry of khapra beetle under
§§319.75 through 319.75-9. In
§319.75(c), we would remove the
statement that the paragraph’s
provisions apply only to importations
by the USDA and would replace
references to a departmental permit
with references to a CIP.

We believe that these proposed
changes would consolidate and
harmonize requirements for obtaining a
permit for the importation of plant
material imported for scientific or
certain other purposes, and therefore
make the requirements of part 319
clearer and easier to use and implement.

In addition to these specific proposed
changes regarding the CIP, we are also
proposing to update the subparts
discussed above by replacing references
to “Deputy Administrator” wherever
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they still appear with references to the
Administrator. In some subparts, this
would include removing a definition of
Deputy Administrator and adding one
for Administrator. Most APHIS
regulations refer to the Agency’s
Administrator rather than the Deputy
Administrators of specific programs like
PPQ. This proposed change would make
the regulations in part 319 consistent
with other APHIS regulations.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

We have prepared an economic
analysis for this proposed rule, which is
set out below. The analysis provides a
basis for our determination that this
action would not have a significant
economic impact on a substantial
number of small entities.

For the purpose of this analysis and
following the Small Business
Administration (SBA) guidelines, we
note that a major segment of entities
potentially affected by the proposed
changes are classified within the
following industries: Nursery and Tree
Production (NAICS 111421), and
Floriculture Production (NAICS
111422). The nursery and floriculture
industries are representative of other
agricultural and nonagricultural
industries in terms of being comprised
largely of small entities. According to
the Census of Agriculture, these two
categories included 52,845 farms in
2007, and represented 3 percent of all
farms in the United States. These
entities are considered small by SBA
standards if their annual sales are
$750,000 or less. Over 93 percent of the
farms in these industries had annual
sales of less than $500,000.

Research and development
establishments within Physical,
Engineering, and Life Sciences (NAICS
541711) that provide professional,
scientific, and technical services may
also be affected by this proposed rule.
These entities are considered small by
SBA standards if they employ not more
than 500 persons. According to the 2002
Economic Census, 82 percent of these
establishments are small.

The CIP would replace the
departmental permit and other forms of
authorizations that have been in use.
Because this is an administrative
change, we do not anticipate that the
replacement would have any significant
economic impact on the concerned
entities. From January 1, 2007, to
December 31, 2009, a total of 108

postentry quarantine permits and 1,012
departmental permits were issued. The
proposed rule is not expected to affect
the number of permits issued.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503. Please state that your comments
refer to Docket No. APHIS-2008-0055.
Please send a copy of your comments to:
(1) APHIS-2008-0055, Regulatory
Analysis and Development, PPD,
APHIS, Station 3A—-03.8, 4700 River
Road, Unit 118, Riverdale, MD 20737—
1238, and (2) Clearance Officer, OCIO,
USDA, Room 404-W, 14th Street and
Independence Avenue, SW.,
Washington, DC 20250. A comment to
OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication of this proposed rule.

APHIS is proposing to amend the
regulations concerning the importation
of plants and plant products by
establishing the controlled import
permit as a single type of authorization
for the importation into the United
States of otherwise prohibited or
restricted plant material for
experimental, therapeutic, or
developmental purposes. Currently,
some sections of the regulations provide
for those articles to be imported under
a departmental permit, while other
sections provide for their importation
under administrative instructions or
conditions specified by the
Administrator or Deputy Administrator.
This action would consolidate and
harmonize the conditions for obtaining
authorization for the importation of

otherwise prohibited or restricted plant
material for scientific or certain other
purposes.

This proposed rule will require the
use of a controlled import permit,
annual inspection report, and the
identification of the commodity being
imported.

We are soliciting comments from the
public (as well as affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 0.8125 hours per
response.

Respondents: Researchers, for-profit
organizations, and foreign government
officials.

Estimated annual number of
respondents: 1,200.

Estimated annual number of
responses per respondent: 6.667.

Estimated annual number of
responses: 8,000.

Estimated total annual burden on
respondents: 6,500 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 851-2908.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
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E-Government Act compliance related
to this proposed rule, please contact
Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 851-2908.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we propose to amend 7
CFR part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22, 2.80, and 371.3.

2. A new subpart consisting of § 319.6
is added to read as follows:

Subpart—Controlled Import Permits

Sec.
319.6 Controlled import permits.

Subpart—Controlled Import Permits

§319.6 Controlled import permits.

(a) Definitions.

Administrator. The Administrator of
the Animal and Plant Health Inspection
Service, United States Department of
Agriculture, or any employee of the
United States Department of Agriculture
delegated to act in his or her stead.

Developmental purposes. The
evaluation, monitoring, or verification
of plant material for plant health risks
and/or the adaptability of the material
for certain uses or environments.

Experimental purposes. Scientific
testing which utilizes collected data and
employs analytical processes under
controlled conditions to create
qualitative or quantitative results.

Therapeutic purposes. The
application of specific scientific
processes designed to eliminate, isolate,
or remove potential plant pests or
diseases.

(b) Purpose and scope. The
regulations in this part prohibit or
restrict the importation into the United
States of certain plants, plant products,
and other articles to prevent the
introduction and dissemination of plant
pests and noxious weeds within and
throughout the United States. The
regulations in this subpart provide a
process under which a controlled
import permit (CIP) may be issued to
authorize the importation, for
experimental, therapeutic, or
developmental purposes, of an article
whose importation is prohibited under

this part. A CIP may also be issued to
authorize, for those same purposes, the
importation of an article under
conditions that differ from those
prescribed in the relevant regulations in
this part.

(c) Application process. Applications
for a CIP are available without charge
from the Animal and Plant Health
Inspection Service, Plant Protection and
Quarantine (PPQ), Permit Unit, 4700
River Road, Unit 136, Riverdale, MD
20737-1236, or from local PPQ offices.
Applications may be submitted by fax,
mail, or electronically and must be
submitted at least 60 days prior to
arrival of the article at the port of entry.
Mailed applications must be submitted
to the address above, faxed applications
may be submitted to 301-734—4300, and
electronic applications may be
submitted through the ePermits Web
site at https://epermits.aphis.usda.gov/
epermits.

(1) The completed application for a
CIP must provide the following
information:

(i) Name, address in the United States,
and contact information of the
applicant;

(ii) Identity (common and botanical
[genus and species] names) of the plant
material to be imported, quantity of
importation, country of origin, and
country shipped from;

(iii) Intended experimental,
therapeutic, or developmental purpose
for the importation;

(iv) Intended ports of export and
entry, means of conveyance, and
estimated date of arrival.

(2) APHIS may issue a CIP if the
Administrator determines that the plant
pest risks associated with the plant
material and its intended experimental,
therapeutic, or developmental use can
be effectively mitigated. The CIP will
contain the applicable conditions for
importation and subsequent handling of
the plant material if it is deemed eligible
to be imported into the United States.
The plant material may be imported
only if all applicable requirements are
met.

(d) Shipping conditions.
Consignments of plant material to be
offered for importation under a CIP
must meet the following requirements,
unless otherwise specified under the
conditions of the CIP:

(1) The plant material must be
selected from apparently disease-free
and pest-free sources.

(2) The plant material must be free of
soil, other foreign matter or debris, other
prohibited plants, noxious weed seeds,
and living organisms such as parasitic
plants, pathogens, insects, snails, and
mites.

(3) Fungicides, insecticides, and other
treatments such as coatings, dips, or
sprayings must not be applied before
shipment, unless otherwise specified.
Plant materials may be refused entry if
they are difficult or hazardous to inspect
because of the presence of such
treatments. Plant materials must not be
wrapped or otherwise packaged in a
manner that impedes or prevents
adequate inspection or treatment.

(4) The plant material must be moved
in an enclosed container or one
completely enclosed by a covering
adequate to prevent the possible escape
or introduction of plant pests during
shipment. Any packing material used in
the consignment of the plant material
must meet the requirements of § 319.37—
9 of this part, and wood packing
material used in the consignment must
meet the requirements of § 319.40-3(b)
and (c) of this part.

(5) Consignments may be shipped as
cargo, by mail or air freight, or hand-
carried, as specified in the conditions of
the CIP.

(6) The plant material must be offered
for importation at the port of entry or
plant inspection station as specified in
the conditions of the CIP.

(7) A copy of the CIP must accompany
each consignment, and all consignments
must be labeled in accordance with
instructions in the CIP.

(8) Each consignment must be
accompanied by an invoice or packing
list indicating its contents.

(e) Post-importation conditions. (1) At
the approved facility where the plant
material will be maintained following
its importation, plant material imported
under a CIP must be identified and
labeled as quarantined material to be
used only in accordance with a valid
CIP.

(2) Plant material must be stored in a
secure place or in the manner indicated
in the CIP and be under the supervision
and control of the permit holder. During
regular business hours, properly
identified officials, either Federal or
State, must be allowed to inspect the
plant material and the facilities in
which the plant material is maintained.

(3) The permit holder must keep the
permit valid for the duration of the
authorized experimental, therapeutic, or
developmental purpose. The PPQ
Permit Unit must be informed of a
change in contact information for the
permit holder within 10 business days
of such change.

(4) Plant material imported under a
CIP must not be moved or distributed to
another person without prior written
permission from the PPQ Permit Unit.

(5) Should the permit holder leave the
institution in which the plant material
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imported under a CIP is kept, the plant
material must be destroyed unless, prior
to the departure of the original permit
holder, another person assumes
responsibility for the continued
maintenance of the plant material and
such person obtains a new CIP for the
plant material.

(f) Failure to comply with all of the
conditions specified in the CIP or any
applicable regulations or administrative
instructions, or forging, counterfeiting,
or defacing permits or shipping labels,
may result in immediate revocation of
the permit, denial of future permits, and
civil or criminal penalties for the permit
holder.

(g) Denial and revocation of a CIP. (1)
The Administrator will deny an
application for a CIP permit, orally or in
writing, when the Administrator
determines that:

(i) No safeguards adequate or
appropriate to prevent the
dissemination of a plant pest or plant
disease can be implemented;

(ii) The applicant, as a previous
permittee, failed to maintain the
safeguards or otherwise comply with all
the conditions prescribed in a previous
permit and failed to demonstrate the
ability or intent to observe them in the
future;

(iii) The application for a permit is
found to be false or deceptive in any
material particular;

(iv) Such an importation would
involve the potential dissemination of a
plant pest or plant disease which
outweighs the probable benefit that
could be derived from the proposed
importation and use of the regulated
plant material;

(v) The importation is adverse to the
conduct of an APHIS eradication,
suppression, control, or regulatory
program; or

(vi) The government of the State or
Territory into which the plant material
would be imported objects to the
proposed importation and provides a
written explanation of its concerns
based on plant pest risks.

(2) The Administrator will revoke any
outstanding CIP, orally or in writing,
when the Administrator determines
that:

(i) Information is received subsequent
to the issuance of the CIP of
circumstances that would constitute
cause for the denial of an application
under paragraph (g)(1) of this section; or

(ii) The permittee has failed to
maintain the safeguards or otherwise
observe the conditions specified in the
CIP or in any applicable regulations or
administrative instructions.

(3) Upon revocation of a permit, the
permittee must either:

(i) Surrender all regulated plant
material covered by the revoked CIP to
an APHIS inspector;

(ii) Destroy all regulated plant
material covered by the revoked CIP
under the supervision of an APHIS
inspector; or

(1ii) Remove all regulated plant
material covered by the revoked CIP
from the United States.

(4) All denials of an application for a
permit, or revocation of an existing
permit, will be forwarded to the
applicant or permittee in writing. The
reasons for the denial or revocation will
be stated in writing as promptly as
circumstances permit.

(5) Any person whose application for
a permit has been denied or permit has
been revoked may appeal the decision
in writing to the Administrator within
10 days after receiving written
notification of the denial or revocation.
The appeal should state all facts and
reasons upon which the person relies to
show that the denial or revocation was
wrongfully denied or revoked.

(i) The Administrator will grant or
deny the appeal, in writing, as promptly
as circumstances permit, and will state
in writing the reason for the decision. If
there is a conflict as to any material fact,
a hearing will be held to resolve such
conflict. Rules of practice concerning
such a hearing will be adopted by the
Administrator. The permit denial or
revocation will remain in effect during
the resolution of the appeal.

(ii) [Reserved]

3. Section 319.8 is revised to read as
follows:

§319.8 Notice of quarantine.

Pursuant to sections 411-414 and 434
of the Plant Protection Act (7 U.S.C.
7711-7714 and 7754), the Administrator
of the Animal and Plant Health
Inspection Service has determined that
the unrestricted importation into the
United States from all foreign countries
and localities of any parts or products
of plants of the genus Gossypium,
including seed cotton; cottonseed;
cotton lint, linters, and other forms of
cotton fiber (not including yarn, thread,
and cloth); cottonseed hulls, cake, meal,
and other cottonseed products, except
oil; cotton waste, including gin waste
and thread waste; any other
unmanufactured parts of cotton plants;
second-hand burlap and other fabrics,
shredded or otherwise, that have been
used or are of the kinds ordinarily used,
for containing cotton, grains (including
grain products), field seeds, agricultural
roots, rhizomes, tubers, or other
underground crops, may result in the
entry into the United States of the pink
bollworm (Pectinophora gossypiella

(Saund.)), the golden nematode of
potatoes (Heterodera rostochiensis Wr.),
the flag smut disease (Urocystis tritici
Koern.), and other injurious plant
diseases and insect pests. Accordingly,
to prevent the introduction into the
United States of plant pests, the
importation of those articles into the
United States is prohibited unless they
are imported in accordance with the
regulations in this subpart or their
importation has been authorized for
experimental, therapeutic, or
developmental purposes by a controlled
import permit issued in accordance
with § 319.6 of this part.

4. Section 319.8-1 is amended by
removing the definition of Deputy
Administrator, Plant Protection and
Quarantine Programs, revising the
definitions of approved; approved areas
of Mexico; authorized; north, northern;
treatment; and utilization, including
removing footnote 1, and adding, in
alphabetical order, a definition for
Administrator to read as follows:

§319.8-1 Definitions.
* * * * *

Administrator. The Administrator of
the Animal and Plant Health Inspection
Service, United States Department of
Agriculture, or any employee of the
United States Department of Agriculture

delegated to act in his or her stead.
* * * * *

Approved. Approved by the
Administrator.

Approved areas of Mexico. Any areas
of Mexico, other than Northwest Mexico
and the west coast of Mexico, which are
designated by the Administrator as areas
in which cotton and cotton products are
produced and handled under conditions
comparable to those under which like
cotton and cotton products are
produced and handled in the generally
infested pink bollworm regulated area
in the United States.

* * * * *

Authorized. Authorized by the
Administrator.
* * * * *

North, northern. When used to
designate ports of arrival, these terms
mean the port of Norfolk, VA, and all
Atlantic Coast ports north thereof, ports
along the Canadian border, and Pacific
Coast ports in the States of Washington
and Oregon. When used in a geographic
sense to designate areas or locations,
these terms mean any State in which
cotton is not grown commercially.
However, when cotton is grown
commercially in certain portions of a
State, as is the case in Illinois, Kansas,
and Missouri, these terms include those
portions of such State as may be
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determined by the Administrator as

remote from the main area of cotton
production.
* * * * *

Treatment. Procedures
administratively approved by the
Administrator for destroying
infestations or infections of insect pests
or plant diseases, such as fumigation,
application of chemicals or dry or moist
heat, or processing, utilization, or
storage.

* * * * *

Utilization. Processing or
manufacture, in lieu of fumigation at
time of entry, at a mill or plant
authorized by APHIS through a
compliance agreement for foreign cotton

processing or manufacturing.
* * * * *

§§319.8-2, 319.8-8, 319.8-11, and 319.8—-17

[Amended]

5. Sections 319.8-2, 319.8-8, 319.8—
11, and 319.8—17 are amended by
redesignating footnotes 2 through 6 as
footnotes 1 through 5, respectively.

§319.8-3 [Amended]

6. In § 319.8-3, paragraphs (a) and (b)
are amended by removing the word
“Deputy” each it appears.

§319.8-8 [Amended]

7. In § 319.8-8, paragraphs (a)(2)(v)
and (a)(4) are amended by removing the
words “Deputy Administrator of the
Plant Protection and Quarantine
Programs” each time they appear and
adding the word “Administrator” in
their place.

§319.8-12 [Amended]

8.In § 319.8—12, paragraphs (d) and (f)
are amended by removing the word
“Deputy” each time it appears.

§§319.8-19 and 319.8-20 [Removed and
Reserved]

9. Sections 319.8—19 and 319.8—20 are
removed and reserved.

10. In § 319.15, paragraph (a) is
revised to read as follows:

§319.15 Notice of quarantine.

(a) The importation into the United
States of sugarcane and its related
products, including cuttings, canes,
leaves and bagasse, from all foreign
countries and localities is prohibited,
except for importations for
experimental, therapeutic, or
developmental purposes under the
conditions specified in a controlled
import permit issued in accordance
with § 319.6 of this part.

* * * * *

11.In § 319.19, paragraph (b) is

revised to read as follows:

§319.19 Notice of quarantine.

* * * * *

(b) Plants or plant parts of all genera,
species, and varieties of the subfamilies
Aurantioideae, Rutoideae, and
Toddalioideae of the botanical family
Rutaceae may be imported into the
United States for experimental,
therapeutic, or developmental purposes
under the conditions specified in a
controlled import permit issued in
accordance with § 319.6 of this part.

* * * * *

12. In § 319.24, paragraph (b) is
amended by removing the second and
third sentences and adding a new
sentence in their place to read as
follows:

§319.24 Notice of quarantine.

* * * * *

(b) * * * However, this prohibition
does not apply to importations of such
items for experimental, therapeutic, or
developmental purposes under the
conditions specified in a controlled
import permit issued in accordance
with § 319.6 of this part.

* * * * *

§319.24-1 [Amended]

13. Section 319.24—1 is amended by
removing the words “Deputy
Administrator of the Plant Protection
and Quarantine Programs” and adding
the words ‘“Administrator, Animal and
Plant Health Inspection Service” in
their place.

14. Section 319.28 is amended as
follows:

a. By revising paragraph (d) as set
forth below.

b. In paragraphs (i) and (j), by
removing the word “"Deputy” each time
it occurs.

§319.28 Notice of quarantine.

* * * * *

(d) This prohibition shall not apply to
importations for experimental,
therapeutic, or developmental purposes
under the conditions specified in a
controlled import permit issued in
accordance with § 319.6 of this part.

* * * * *

15. Section 319.37-1 is amended by
removing the definition of Deputy
Administrator, and by adding, in
alphabetical order, definitions for
Administrator and controlled import
permit to read as follows:

§319.37-1 Definitions.

* * * * *

Administrator. The Administrator of
the Animal and Plant Health Inspection
Service, United States Department of
Agriculture, or any employee of the

United States Department of Agriculture

delegated to act in his or her stead.
* * * * *

Controlled import permit. A written
or electronically transmitted
authorization issued by APHIS for the
importation into the United States of
otherwise prohibited or restricted plant
material for experimental, therapeutic,
or developmental purposes, under
controlled conditions as prescribed by
the Administrator in accordance with
§ 319.6 of this part.

* * * * *

16. Section 319.37-2 is amended as
follows:

a. By revising paragraph (c)(1) to read
as set forth below.

b. In paragraphs (c)(3), (c)(4), and
(c)(5), by removing the word
“Departmental”” each time it appears
and adding the words “controlled
import” in its place.

c. In paragraph (c)(4), by removing the
word “Deputy”.

§319.37-2 Prohibited articles.

* * * * *

(C) * k%

(1) Imported for experimental,
therapeutic, or developmental purposes
under the conditions specified in a
controlled import permit issued in
accordance with § 319.6 of this part;

* * * * *

17. Section 319.37-3 is amended by
revising paragraph (d) and adding new
paragraphs (g) and (h) to read as follows:

§319.37-3 Permits.

* * * * *

(d) Any permit which has been issued
may be withdrawn by an inspector or
the Administrator if he or she
determines that the holder of the permit
has not complied with any condition for
the use of the document. The reasons for
the withdrawal will be confirmed in
writing as promptly as circumstances
permit. Any person whose permit has
been withdrawn may appeal the
decision in writing to the Administrator
within 10 days after receiving the
written notification of the withdrawal.
The appeal must state all of the facts
and reasons upon which the person
relies to show that the permit was
wrongfully withdrawn. The
Administrator will grant or deny the
appeal, in writing, stating the reasons
for the decision as promptly as
circumstances permit. If there is a
conflict as to any material fact, a hearing

will be held to resolve such conflict.

(g) Persons wishing to import

restricted articles into the United States
for experimental, therapeutic, or
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developmental purposes must apply for
a controlled import permit in
accordance with § 319.6 of this part.

(h) The importation of restricted
articles required to be grown under the
postentry quarantine provisions of
§ 319.37-7 must be authorized by a
controlled import permit obtained in
accordance with § 319.6 of this part.

* * * * *

§319.37-7 [Amended]

18. Section 319.37-7 is amended as
follows:

a. In paragraph (a)(2), in the second
sentence, by removing the word
“written” and adding the words
“controlled import” in its place, and by
removing the citation ““§ 319.37-3" and
adding the words “§ 319.6 of this part”
in its place.

b. In paragraph (d) introductory text,
in the first sentence, by removing the
word ‘“written”” and adding the words
“controlled import” in its place, and by
removing the citation ““§ 319.37-3" and
adding the words “§ 319.6 of this part”
in its place.

19. Section 319.40—1 is amended by
removing the definition of departmental
permit and by adding, in alphabetical
order, a definition for controlled import
permit to read as follows:

§319.40-1 Definitions.

* * * * *

Controlled import permit. A written
or electronically transmitted
authorization issued by APHIS for the
importation into the United States of
otherwise prohibited or restricted plant
material for experimental, therapeutic,
or developmental purposes, under
controlled conditions as prescribed by
the Administrator in accordance with
§ 319.6 of this part.

* * * * *

20. Section 319.40-2 is amended as
follows:

a. By revising paragraph (d)(1) to read
as set forth below.

b. In paragraphs (d)(2) and (d)(3) by
removing the word “Departmental”’
each time it appears and adding the
words “controlled import” in its place.

§319.40-2 General prohibitions and
restrictions; relation to other regulations.
* * * * *

(d) EE I

(1) Imported for experimental,
therapeutic, or developmental purposes
under the conditions specified in a
controlled import permit issued in
accordance with § 319.6 of this part.

* * * * *

21.In § 319.41, paragraph (c) is
revised to read as follows:

§319.41 Notice of quarantine.
* * * * *

(c) The Administrator may authorize
the importation of articles otherwise
prohibited under paragraph (b) of this
section under conditions specified in a
controlled import permit issued in
accordance with § 319.6 of this part.

* * * * *

§319.41-3 [Amended]

22.In §319.41-3, paragraphs (a) and
(b) are amended by removing the words
“Deputy Administrator of the Plant
Protection and Quarantine Programs”
each time they appear and adding the
word ‘“Administrator” in their place.

23.In § 319.55, paragraph (c) is
revised to read as follows:

§319.55 Notice of quarantine.
* * * * *

(c) The Administrator may authorize
the importation of articles otherwise
prohibited by this subpart under
conditions specified in a controlled
import permit issued in accordance
with § 319.6 of this part.

* * * * *

24. Section 319.59-1 is amended by
adding, in alphabetical order, a
definition for controlled import permit
to read as follows:

§319.59-1 Definitions.
* * * * *

Controlled import permit. A written
or electronically transmitted
authorization issued by APHIS for the
importation into the United States of
otherwise prohibited or restricted plant
material for experimental, therapeutic,
or developmental purposes, under
controlled conditions as prescribed by
the Administrator in accordance with
§319.6 of this part.

* * * * *

§319.59-2 [Amended]

25. Section 319.59-2 is amended as
follows:

a. In paragraph (b) introductory text,
by removing the words “by the U.S.
Department of Agriculture for
experimental or scientific purposes”
and adding the words “for
experimental, therapeutic, or

developmental purposes” in their place.

b. In paragraphs (b)(2), (b)(3), and
(b)(4), by removing the word
“departmental”” each time it appears
and adding the words ‘“‘controlled
import” in its place.

26. Section 319.69 is amended as
follows:

a. In paragraph (b) introductory text,
by removing the words “supplemental
to this quarantine” and adding the
words “in this subpart” in their place.

b. By revising paragraph (c) to read as
set forth below.

§319.69 Notice of quarantine.

* * * * *

(c) The importation of plants and
plant products that are prohibited or
restricted under paragraphs (a) and (b)
of this section may be authorized for
experimental, therapeutic, or
developmental purposes under
conditions specified in a controlled
import permit issued in accordance
with §319.6 of this part.

* * * * *

27. Section 319.74-1 is amended by
adding, in alphabetical order, a
definition for controlled import permit
to read as follows:

§319.74-1 Definitions.

* * * * *

Controlled import permit. A written
or electronically transmitted
authorization issued by APHIS for the
importation into the United States of
otherwise prohibited or restricted plant
material for experimental, therapeutic,
or developmental purposes, under
controlled conditions as prescribed by
the Administrator in accordance with
§ 319.6 of this part.

* * * * *

28. Section 319.74-3 is revised to read
as follows:

§319.74-3 Importations for experimental
or similar purposes.

Cut flowers may be imported for
experimental, therapeutic, or
developmental purposes under such
conditions as specified in a controlled
import permit issued in accordance
with § 319.6 of this part.

29. In § 319.75, paragraph (c) is
revised to read as follows:

§319.75 Restrictions on importation of
restricted articles; disposal of articles
refused importation.

* * * * *

(c) A restricted article may be
imported without complying with other
restrictions under this subpart if:

(1) Imported for experimental,
therapeutic, or developmental purposes
under the conditions specified in a
controlled import permit issued in
accordance with § 319.6 of this part.

(2) Imported at the National Plant
Germplasm Inspection Station, Building
580, Beltsville Agricultural Research
Center East, Beltsville, MD 20705, or
through any USDA plant inspection
station listed in § 319.37—14 of this part;
and

(3) Imported with a controlled import
tag or label securely attached to the
outside of the container containing the
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article or securely attached to the article
itself if not in a container, and with
such tag or label bearing a controlled
import permit number corresponding to
the number of the controlled import
permit issued for such article.

30. Section 319.75-1 is amended as
follows:

a. By removing the definition of
Deputy Administrator.

b. In the definition of inspector, by
removing the word “Deputy”.

c. By adding, in alphabetical order, a
definition for Administrator to read as
set forth below.

§319.75-1 Definitions.
* * * * *

Administrator. The Administrator of
the Animal and Plant Health Inspection
Service, United States Department of
Agriculture, or any employee of the
United States Department of Agriculture

delegated to act in his or her stead.
* * * * *

§319.75-3 [Amended]

31.In § 319.75-3, paragraph (d) is
amended by removing the word
“Deputy” each time it appears.

§319.75-8 [Amended]

32. Section 319.75-8 is amended by
removing the word “Deputy”.

Done in Washington, DG, this 19th day of
October 2011.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2011-27580 Filed 10-24-11; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319
[Docket No. APHIS-2010-0116]
RIN 0579-AD51

Importation of Litchi and Longan Fruit
From Vietnam Into the Continental
United States

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the fruits and vegetables regulations to
allow the importation of litchi and
longan fruit from Vietnam into the
continental United States. As a
condition of entry, litchi and longan
fruit from Vietnam would be subject to
a systems approach that would include

requirements for treatment and
inspection and restrictions on the
distribution of the fruit. This action
would allow for the importation of litchi
and longan fruit from Vietnam into the
United States while continuing to
provide protection against the
introduction of quarantine pests.
DATES: We will consider all comments
that we receive on or before December
27, 2011.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2010-0116-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2010-0116, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road, Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2010-0116 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

FOR FURTHER INFORMATION CONTACT: Ms.
Claudia Ferguson, Regulatory Policy
Specialist, Regulatory Coordination and
Compliance, PPQ, APHIS, 4700 River
Road, Unit 133, Riverdale, MD 20737—
1236; (301) 734-0754.

SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart-Fruits
and Vegetables” (7 CFR 319.56-1
through 319.56-52, referred to below as
the regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests within
the United States.

The national plant protection
organization (NPPO) of Vietnam has
requested that the Animal and Plant
Health Inspection Service (APHIS)
amend the regulations to allow fresh
litchi (Litchi chinensis Sonn.) and
longan (Dimocarpus longan Lour.) to be
imported from Vietnam into the
continental United States. The NPPO of
Vietnam also proposed that the litchi
and longan fruit be treated with
irradiation at the 400 Gy dose approved
to neutralize most insect pests, except

pupae and adults of the order
Lepidoptera.

As part of our evaluation of that
request, we prepared a pest risk
assessment identifying all quarantine
pests of litchi and longan in Vietnam
and a risk management document
(RMD) that recommends risk mitigation
measures to prevent the quarantine
pests associated with these commodities
from being introduced into the United
States. Copies of the pest risk
assessment and the RMD may be
obtained from the person listed under
FOR FURTHER INFORMATION CONTACT or
viewed on the Regulations.gov Web site
(see ADDRESSES above for instructions
for accessing Regulations.gov).

The pest risk assessment identified 16
pests of quarantine significance present
in Vietnam that could be introduced
into the United States through the
importation of fresh litchi:

Lepidopteran Pests:
Conopomorpha sinensis.
Conogethes punctiferalis.
Cryptophlebia ombrodelta.

Non-Lepidopteran Insect Pests:
Bactrocera cucurbitae.
Bactrocera dorsalis.
Ceroplastes rubens.
Coccus viridis.
Dysmicoccus neobrevipes.
Nipaecoccus viridis.
Paracoccus interceptus.
Planococcus lilacinus.
Planococcus litchi.
Planococcus minor.
Pseudococcus cryptus.

Mite Pest:

Aceria litchii.

Fungi Pest:

Phytophthora litchii.

The pest risk assessment also
identified 17 pests of quarantine
significance present in Vietnam that
could be introduced into the United
States through the importation of fresh
longan:

Lepidopteran Pests:
Conopomorpha sinensis.
Conogethes punctiferalis.
Cryptophlebia ombrodelta.

Non-Lepidopteran Insect Pests:
Bactrocera dorsalis.
Ceroplastes rubens.
Coccus viridis.
Drepanococcus chiton.
Dysmicoccus neobrevipes.
Exallomochlus hispidus.
Maconellicoccus hirsutus.
Nipaecoccus viridis.
Paracoccus interceptus.
Planococcus lilacinus.
Planococcus litchi.
Planococcus minor.
Pseudococcus cryptus.

Mite Pest:


http://www.regulations.gov/#!documentDetail;D=APHIS-2010-0116-0001
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Aceria litchii.

APHIS has determined that measures
beyond standard port-of-entry
inspection are required to mitigate the
risks posed by these plant pests.
Therefore, we are proposing to allow the
importation of litchi and longan fruit
from Vietnam into the continental
United States only if they are produced
in accordance with a systems approach
to mitigate pest risk as outlined below.
We are proposing to add the systems
approach to the regulations in a new
§ 319.56—54 governing the importation
of litchi and longan fruit from Vietnam.

Proposed Systems Approach

Paragraph (a) of proposed § 319.56-54
would require that the litchi fruit be
grown in orchards registered with and
monitored by the NPPO of Vietnam.
Requiring the NPPO of Vietnam to
monitor fields where litchi is produced
for export will ensure application of
disease control measures and that the
litchi are produced free of disease
caused by P. litchii.

Paragraph (b) of proposed § 319.56-54
would set out treatment requirements
for litchi and longan fruit exported to
the United States. Fourteen of the pests
of litchi and 16 of the pests of longan
are insect pests. A minimum absorbed
dose of 400 Gy is approved to neutralize
all these insect pests, except pupae and
adults of the order Lepidoptera.

Three of the insect pests associated
with litchi and longan belong to the
order Lepidoptera. Although the generic
irradiation treatment is not approved for
Lepidopteran pupae and adults, those
life stages are unlikely to be associated
with litchi and longan. Due to their
mobility, Lepidopteran adults either
feed externally, where they would be
easily detected, or do not attack mature
fruit. In most of the genera of concern,
the pupae are either associated with
plant parts other than fruit or they occur
externally on their host’s plant parts,
where they would be easily detected. If
the pupae do occur inside the fruit or
seed of their host plants, they would be
associated with premature fruit drop or
obvious damage and symptoms and
would be culled at the packinghouse or
detected through inspection.

Also, except for two interceptions of
Conopomorpha spp. in permit cargo
with litchi fruit, inspectors at U.S. ports
of entry have never intercepted pupae of
the other quarantine Lepidoptera genera
with commercial shipments of any type
of fruit. This lack of interceptions is
evidence of the low likelihood of any of
the Lepidoptera pupae following the
pathway of commercial fruit.

Therefore, irradiation treatment, along
with standard post-harvest processes,

would mitigate the risks from all the
insect pests.

The litchi rust mite, A. litchii, is
another pest of litchi and longan. The
mite is primarily a pest of foliage and
flower parts but is also sometimes
associated with the fruit. Mites are
external pests on the fruit, and because
of the damage they cause on fruit,
inspection and culling of the damaged
fruit are considered effective in
mitigating risk from such pests.

Although it is unlikely that
commercially produced fruit is a
pathway for the litchi rust mite, the
pest’s small size prevents its detection
during inspection. Therefore, we would
prohibit shipments of litchi and longan
from Vietnam from being imported into
or distributed to Florida, where litchi
and longan fruit are grown, to protect
that State’s commercial litchi and
longan production from litchi rust mite.
Paragraph (c) of proposed § 319.56-54
would require the cartons containing
the litchi or longan fruit to be stamped
“Not for importation into or distribution
in Florida.” This is consistent with
other import programs where shipments
of litchi or longan fruit are prohibited
into Florida for the same pest.

Paragraph (d) of proposed § 319.56-54
would state that only commercial
consignments of litchi and longan fruit
would be allowed to be imported.
Commercial consignments, as defined in
§319.56-2, are consignments that an
inspector identifies as having been
imported for sale and distribution. Such
identification is based on a variety of
indicators, including, but not limited to:
Quantity of produce, type of packaging,
identification of grower or packinghouse
on the packaging, and documents
consigning the fruits or vegetables to a
wholesaler or retailer. Produce grown
commercially is less likely to be infested
with plant pests than noncommercial
consignments. Noncommercial
consignments are more prone to
infestations because the commodity is
often ripe to overripe, could be of a
variety with unknown susceptibility to
pests, and is often grown with little or
no pest control.

The last pest of litchi is the fungus P.
litchii. Requiring the NPPO of Vietnam
to monitor fields where litchi is
produced for export as in paragraph (a)
of proposed § 319.56-54 will ensure
application of disease control measures
for this fungus. Most infected litchi fruit
will be culled because trained
harvesters, packinghouse personnel, and
plant quarantine inspectors can easily
detect the distinctive signs of the
disease on fruit.

Infected, nonsymptomatic fruit may
go undetected, but the likelihood of

introduction via the few fruit that may
escape detection is very low. It is highly
unlikely that commercial fruit will be in
a situation to introduce the disease
because free water is required for the
spores to infect a host. Additionally,
there is no record of interception of this
disease on litchi imported into the
United States from other countries in
regions where this pathogen is present.
Therefore, no measures are necessary to
mitigate the risk posed by this pathogen
beyond certification of freedom based
on inspection.

Accordingly, proposed paragraph (e)
of § 319.56-54 would require each
consignment of litchi or longan fruit to
be accompanied by a phytosanitary
certificate issued by the NPPO of the
exporting country certifying that the
provisions of the proposed regulations
have been met. In addition, the
phytosanitary certificate accompanying
each consignment of litchi would also
have to include an additional
declaration stating that the consignment
was inspected in Vietnam and found
free of P. litchii.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

In accordance with 5 U.S.C. 603, we
have performed an initial regulatory
flexibility analysis, which is
summarized below, regarding the
economic effects of this proposed rule
on small entities. Copies of the full
analysis are available by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT or on the
Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov).

Based on the information we have,
there is no reason to conclude that
adoption of this proposed rule would
result in any significant economic effect
on a substantial number of small
entities. However, we do not currently
have all of the data necessary for a
comprehensive analysis of the effects of
this proposed rule on small entities.
Therefore, we are inviting comments on
potential effects. In particular, we are
interested in determining the number
and kind of small entities that may
incur benefits or costs from the
implementation of this proposed rule.

This proposed rule is in response to
a request from the NPPO of Vietnam to
export fresh litchi and longan to the
continental United States. In the United
States, these two fruits are commercially
produced in Florida and, to a lesser
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extent, in Hawaii. Production in
California is still largely in the
developmental stage. Annual U.S.
production volumes in 2008 were about
535 metric tons (MT) for litchi and 776
MT for longan. Virtually all U.S. farms
that grow litchi and longan are believed
to be small entities based on the Small
Business Administration (SBA) standard
of annual receipts of not more than
$750,000.

Our review of available information
suggests that the proposed rule may
have a negative economic impact on
longan growers and, to a lesser extent,
on litchi growers, particularly when the
fruit is sold in Asian and Hispanic
markets where the demand for produce
tends to be more price-sensitive. The
annual quantities of litchi and longan
that Vietnam expects to export to the
United States, namely, 600 MT and
1,200 MT, would be equivalent to about
18 percent and more than 100 percent,
respectively, of U.S. import levels for
these two fruits in 2010. Negative
impacts for U.S. producers would be
moderated to the extent that imports
from Vietnam displace imports from
other foreign sources.

For the proposed rule, APHIS does
not have an alternative to the proposed
systems approach for allowing the
importation of fresh litchi and longan
fruit from Vietnam. Widely ranging
prices for litchi and longan among U.S.
markets and consumers’ varying
purchasing criteria in regard to price,
quality, and sustainability may indicate
opportunities for domestic growers to
alleviate negative effects of increased
foreign competition through alternative
marketing arrangements or marketing
channels.

Executive Order 12988

This proposed rule would allow litchi
and longan fruit to be imported into the
United States from Vietnam. If this
proposed rule is adopted, State and
local laws and regulations regarding
litchi and longan fruit imported under
this rule would be preempted while the
fruit is in foreign commerce. Fresh fruits
are generally imported for immediate
distribution and sale to the consuming
public and would remain in foreign
commerce until sold to the ultimate
consumer. The question of when foreign
commerce ceases in other cases must be
addressed on a case-by-case basis. If this
proposed rule is adopted, no retroactive
effect will be given to this rule, and this
rule will not require administrative
proceedings before parties may file suit
in court challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503. Please state that your comments
refer to Docket No. APHIS-2010-0116.
Please send a copy of your comments to:
(1) Docket No. APHIS-2010-0116,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A-03.8, 4700
River Road, Unit 118, Riverdale, MD
20737-1238, and (2) Clearance Officer,
OCIO, USDA, Room 404-W, 14th Street
and Independence Avenue, SW.,
Washington, DC 20250. A comment to
OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication of this proposed rule.

APHIS is proposing to amend the
fruits and vegetables regulations to
allow the importation of litchi and
longan fruit from Vietnam into the
continental United States. As a
condition of entry, litchi and longan
fruit from Vietnam would be subject to
a systems approach that would include
requirements from treatment and
inspection and restrictions on the
distribution of the fruit. This action
would allow for the importation of litchi
and longan fruit from Vietnam into the
United States while continuing to
provide protection against the
introduction of quarantine pests.

Allowing the importation of litchi and
longan fruit from Vietnam into the
continental United States will require
the completion of a phytosanitary
certificate with a declaration, orchard
registration, and labeling of boxes.

We are soliciting comments from the
public (as well as affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are

to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 0.2554 hours per
response.

Respondents: NPPO of Vietnam and
importers of litchi and longan fruit from
Vietnam.

Estimated annual number of
respondents: 3.

Estimated annual number of
responses per respondent: 334.

Estimated annual number of
responses: 1,002.

Estimated total annual burden on
respondents: 256 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 851-2908.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this proposed rule, please contact
Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 851-2908.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we propose to amend 7
CFR part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
continues to read as follows

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22, 2.80, and 371.3.

2. A new §319.56-54 is added to read
as follows:

§319.56-54 Fresh litchi and longan from
Vietnam.

Litchi (Litchi chinensis Sonn.) and
longan (Dimocarpus longan Lour.) fruit
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may be imported from into the
continental United States from Vietnam
only under the following conditions:

(a) Growing conditions. Litchi fruit
must be grown in orchards registered
with and monitored by the national
plant protection organization (NPPO) of
Vietnam to ensure that the fruit are free
of disease caused by Phytophthora
litchii.

(b) Treatment. Litchi and longan fruit
must be treated with irradiation for
plant pests of the class Insecta, except
pupae and adults of the order
Lepidoptera, in accordance with part
305 of this chapter.

(c) Labeling. In addition to meeting
the labeling requirements in part 305 of
this chapter, cartons containing litchi or
longan must be stamped “Not for
importation into or distribution in FL.”

(d) Commercial consignments. The
litchi and longan fruit may be imported
in commercial consignments only.

(e) Phytosanitary certificates. (1) Each
consignment of litchi fruit must be
accompanied by a phytosanitary
certificate issued by the NPPO of
Vietnam attesting that the conditions of
this section have been met and that the
consignment was inspected in Vietnam
and found free of Phytophthora litchii.

(2) Each consignment of longan fruit
must be accompanied by a
phytosanitary certificate issued by the
NPPO of Vietnam attesting that the
conditions of this section have been
met.

Done in Washington, DC, this 19th day of
October 2011.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2011-27574 Filed 10—-24—11; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS-2011-0040]

RIN 0579-AD52

Importation of Mangoes From Australia

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations concerning the
importation of fruits and vegetables to
allow the importation of fresh mangoes
from Australia into the continental
United States. As a condition of entry,

the mangoes would have to be produced
in accordance with a systems approach
employing a combination of mitigation
measures for the fungus Cytosphaera
mangiferae and would have to be
inspected prior to exportation from
Australia and found free of this disease.
The mangoes would have to be
imported in commercial consignments
only and would have to be treated by
irradiation to mitigate the risk of insect
pests. The mangoes would also have to
be accompanied by a phytosanitary
certificate with an additional
declaration that the conditions for
importation have been met. This action
would allow the importation of mangoes
from Australia while continuing to
protect against the introduction of plant
pests into the United States.

DATES: We will consider all comments
that we receive on or before December
27, 2011.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2011-0040-
0001.

o Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2011-0040, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2011-0040 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

FOR FURTHER INFORMATION CONTACT: Ms.
Donna West, Senior Import Specialist,
PPQ, APHIS, 4700 River Road Unit 39,
Riverdale, MD 20737-1231; (301) 734—
0627.

SUPPLEMENTARY INFORMATION:
Background

The regulations in ‘“Subpart—Fruits
and Vegetables” (7 CFR 319.56-1
through 319.56-52, referred to below as
the regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests that are
new to or not widely distributed within
the United States.

The national plant protection
organization (NPPO) of Australia has
requested that the Animal and Plant
Health Inspection Service (APHIS)
amend the regulations to allow fresh
mangoes from Australia to be imported
into the continental United States.

As part of our evaluation of
Australia’s request, we prepared a pest
risk assessment (PRA), titled
“Importation of Fresh Fruit of Mango,
Mangifera indica L., from Australia into
the Continental United States, A
Pathway-Initiated Risk Analysis” (June
2011). The PRA evaluated the risks
associated with the importation of
mangoes into the continental United
States from Australia.

The PRA identified 21 pests of
quarantine significance present in
Australia that could be introduced into
the United States through the
importation of mangoes:

Fruit Flies

Bactrocera aquilonis
B. cucumis

B. frauenfeldi

B. jarvisi

B. kraussi

B. murrayi

B. neohumeralis

B. opiliae

B. tryoni

Ceratitis capitata

Scales

e Red wax scale (Ceroplastes rubens)
e Green scale (Coccus viridis)

Weevil

e Mango seed weevil (Sternochetus
mangiferae)

Fungi

e Cytosphaera mangiferae

e Fusarium spp. complex (associated
with mango malformation disease)

e Lasioddiplodia pseudotheobraomae

e Neofusicoccum mangiferae

e Neoscytalidium novaehollandiae

e Phomopsis mangiferae

e Pseudofusicoccum adansoniae

Bacterium

e Xanthomonas campestris pv.
mangiferaeindicae

According to our PRA, for pests rated
high risk (C. rubens, C. capitata, and the
nine Bactrocera spp. fruit flies), specific
phytosanitary measures beyond
standard port-of-entry inspection are
strongly recommended. For pests rated
medium risk (C. viridis, C. mangiferae,
L. pseudotheobraomae, N. mangiferae,
N. novaehollandiae, P. adansoniae, S.
mangiferae, and X. campestris pv.
mangiferaeindicae), specific
phytosanitary measures beyond
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standard port-of-entry inspection may
be necessary. For pests rated as low risk
(the Fusarium spp. complex and P.
mangiferae), specific phytosanitary
measures beyond standard port-of-entry
inspection are not required. To
recommend specific measures to
mitigate the risk posed by the pests
identified in the PRA, we prepared a
risk management document (RMD).
Copies of the PRA and RMD may be
obtained from the person listed under
FOR FURTHER INFORMATION CONTACT or
viewed on the Regulations.gov Web site
(see ADDRESSES above for instructions
for accessing Regulations.gov).

Based on the recommendations of the
RMD, we are proposing to allow the
importation of mangoes from Australia
into the continental United States only
if they are produced in accordance with
a systems approach. The systems
approach we are proposing would
require that mangoes be imported only
under the conditions described below.
These conditions would be added to the
regulations in a new § 319.56-54.

Mangoes would have to be imported
in commercial consignments. Produce
grown commercially is less likely to be
infested with plant pests than
noncommercial shipments.
Noncommercial shipments are more
prone to infestations because the
commodity is often ripe to overripe,
could be of a variety with unknown
susceptibility to pests, and is often
grown with little or no pest control.
Commercial consignments, as defined in
§ 319.56-2, are consignments that an
inspector identifies as having been
imported for sale and distribution. Such
identification is based on a variety of
indicators, including, but not limited to:
Quantity of produce, type of packaging,
identification of grower or packinghouse
on the packaging, and documents
consigning the fruits or vegetables to a
wholesaler or retailer.

The mangoes would have to be treated
for insect pests, except pupae and adults
of the order Lepidoptera, with
irradiation in accordance with 7 CFR
part 305, which contains the
phytosanitary treatments regulations.
The Plant Protection and Quarantine
Treatment Manuel, which lists
minimum absorbed irradiation doses for
plant pests and classes of plant pests,
includes a 400-gray dose for such pests.
None of the pests associated with
mangoes from Australia belong to the
order Lepidoptera; therefore, this
treatment would successfully mitigate
the risk of all 13 insect pests associated
with mangoes from Australia.

Within part 305, § 305.9 contains a
number of other requirements for
irradiation treatment, including

monitoring by APHIS inspectors and
safeguarding of the fruit. Treatment
could be conducted at an approved
facility in Australia or in the United
States.

The required irradiation treatment
would not mitigate the risks posed by
the fungus C. mangiferae. In order to
mitigate the risks posed by C.
mangiferae, which we consider to be of
medium risk of introduction and
dissemination within the continental
United States, we are proposing three
options: (1) The mangoes be treated
with a broad-spectrum post-harvest
fungicidal dip, (2) the mangoes originate
from an orchard that was inspected
prior to the beginning of harvest during
the growing season and the orchard was
found free of C. mangiferae, or (3) the
mangoes originate from an orchard that
was treated with a broad-spectrum
fungicide during the growing season
and was inspected prior to harvest and
the fruit was found free of C.
mangiferae.

Symptoms of C. mangiferae can be
easily seen and detected in the field on
mango leaves and fruit during pre-
harvest inspection. Post-harvest diseases
do not occur without the presence of
fungal symptoms on leaves in the field.
Orchard application of broad-spectrum
fungicide sprays protects fruit from
infection by aerial spores produced on
leaves or stems. In Australia, spraying of
mango plants with broad-spectrum
fungicides during the growing season is
a common practice to control fungal
diseases.

Prior to export from Australia, the
fruit would have to be inspected by the
NPPO of Australia and found free of C.
mangiferae, L. pseudotheobraomae, N.
mangiferae, N. novaehollandiae, P.
adansoniae, P. mangiferae, Fusarium
spp., and X. campestris pv.
mangiferaeindicae. Symptoms of these
pathogens are easily discernible with
the naked eye and would most likely be
detected during visual inspection of the
fruit at the packinghouse. These
practices would effectively remove
these pathogens of concern from the
pathway.

Each consignment of fruit would have
to be accompanied by a phytosanitary
certificate (PC) issued by the NPPO of
Australia with additional declarations
that would confirm that: (1) The
mangoes were subjected to one of the
pre- and post-harvest mitigation options
for C. mangiferae described earlier and
(2) the mangoes were inspected prior to
export and found free of C. mangiferae,
L. pseudotheobraomae, N. mangiferae,
N. novaehollandiae, P. adansoniae, P.
mangiferae, Fusarium spp., and X.
campestris pv. mangiferaeindicae.

In addition, if the fruit is treated with
irradiation outside the United States,
each consignment of fruit would have to
be inspected jointly by APHIS and the
NPPO of Australia, and the PC would
have to include an additional
declaration that the fruit received the
irradiation treatment.

Mangoes imported from Australia into
the United States would also be subject
to inspection at the port of entry.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has been reviewed by the
Office of Management and Budget.

We have prepared an economic
analysis for this rule. The economic
analysis provides a cost-benefit analysis,
as required by Executive Order 12866,
and an analysis of the potential
economic effects of this action on small
entities, as required by the Regulatory
Flexibility Act. The economic analysis
is summarized below. Copies of the full
analysis are available by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT or on the
Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov).

The United States produces
approximately 3,000 metric tons of
mangoes per year, about one-hundredth
of 1 percent of world production. While
U.S. mango production is limited, the
United States is the world’s leading
importer of fresh mangoes, receiving 33
percent of imports worldwide.
Currently, Australia produces 60,000
metric tons of mangoes during the mid-
September to mid-April season. Mango
imports from Australia are expected to
total about 1,200 metric tons per year.
This represents approximately 0.5
percent of total U.S. mango imports.
U.S. consumers will benefit from
increased access to another variety of
fresh mangoes. In addition, because the
Australian mango season is opposite
that of the United States, fresh mango
imports would not compete with
domestic production and U.S.
consumers can have access to mangoes
the entire year.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This proposed rule would allow
mangoes to be imported into the United
States from Australia. If this proposed
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rule is adopted, State and local laws and
regulations regarding mangoes imported
under this rule would be preempted
while the fruit is in foreign commerce.
Fresh fruits are generally imported for
immediate distribution and sale to the
consuming public and would remain in
foreign commerce until sold to the
ultimate consumer. The question of
when foreign commerce ceases in other
cases must be addressed on a case-by-
case basis. If this proposed rule is
adopted, no retroactive effect will be
given to this rule, and this rule will not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503. Please state that your comments
refer to Docket No. APHIS-2011-0040.
Please send a copy of your comments to:
(1) Docket No. APHIS-2011-0040,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road, Unit 118, Riverdale, MD
20737-1238, and (2) Clearance Officer,
OCIO, USDA, Room 404-W, 14th Street
and Independence Avenue, SW.,
Washington, DC 20250. A comment to
OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication of this proposed rule.

APHIS is proposing to amend the
fruits and vegetables regulations to
allow, under certain conditions, the
importation into the United States of
commercial consignments of fresh
mangoes from Australia. The conditions
for the importation of fresh mangoes
from Australia include requirements for
pest exclusion at the production site,
irradiation treatment, pest-excluding
packinghouse procedures and port-of-
entry inspections. The mangoes would
also be required to be accompanied by
a phytosanitary certificate issued by the
national plant protection organization
(NPPO) of Australia with an additional
declaration confirming that the mangoes
had been produced in accordance with
the proposed requirements. This action
would allow for the importation of fresh
mangoes from Australia while
continuing to provide protection against
the introduction of injurious plant pests
into the United States.

We are soliciting comments from the
public (as well as affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 0.5 hours per
response.

Respondents: Foreign business.

Estimated annual number of
respondents: 20.

Estimated annual number of
responses per respondent: 5.

Estimated annual number of
responses: 100.

Estimated total annual burden on
respondents: 50 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 851-2908.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this proposed rule, please contact
Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 851-2908.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and

recordkeeping requirements, Rice,
Vegetables.

Accordingly, we propose to amend 7
CFR part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22, 2.80, and 371.3.

2. A new §319.56-54 is added to read
as follows:

§319.56-54 Mangoes from Australia.

Mangoes (Mangifera indica) may be
imported into the continental United
States from Australia only under the
following conditions:

(a) The mangoes may be imported in
commercial consignments only.

(b) The mangoes must be treated by
irradiation for plant pests of the class
Insecta, except pupae and adults of the
order Lepidoptera, in accordance with
part 305 of this chapter.

(c) The risks presented by
Cytosphaera mangiferae must be
addressed in one of the following ways:

(1) The mangoes are treated with a
broad-spectrum post-harvest fungicidal
dip;

I()2) The mangoes originate from an
orchard that was inspected prior to the
beginning of harvest during the growing
season and the orchard was found free
of C. mangiferae; or

(3) The mangoes originate from an
orchard that were treated with a broad-
spectrum fungicide during the growing
season and was inspected prior to
harvest and the mangoes are found free
of C. mangiferae.

(d) Prior to export from Australia, the
mangoes must be inspected by the
national plant protection organization
(NPPQ) of Australia and found free of C.
mangiferae, L. pseudotheobraomae, N.
mangiferae, N. novaehollandiae, P.
adansoniae, P. mangiferae, Fusarium
spp. complex associated with mango
malformation disease, and X. campestris
pv. mangiferaeindicae.

(e) (1) Each consignment of fruit must
be accompanied by a phytosanitary
certificate issued by the NPPO of
Australia with additional declarations
that:

(i) The mangoes were subjected to one
of the pre- or post-harvest mitigation
options described in § 319.56-54(c), and

(ii) The mangoes were inspected prior
to export from Australia and found free
of C. mangiferae, L.
pseudotheobraomae, N. mangiferae, N.
novaehollandiae, P. adansoniae, P.
mangiferae, Fusarium spp. complex
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associated with mango malformation
disease, and X. campestris pv.
mangiferaeindicae.

(2) If the fruit is treated with
irradiation outside the United States,
each consignment of fruit must be
inspected jointly by APHIS and the
NPPO of Australia, and the
phytosanitary certificate must include
an additional declaration that the fruit
was treated with irradiation in
accordance with part 305 of this
chapter.

Done in Washington, DC this 19th day of
October 2011.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2011-27564 Filed 10~24-11; 8:45 am)
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2011-1093; Directorate
Identifier 2010-NM-149-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Model 757 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD would require repetitive detailed
inspections for discrepancies of the
horizontal stabilizer ballscrew assembly;
repetitive lubrication of the horizontal
stabilizer trim control system; repetitive
measurements for discrepancies of the
ballscrew to ballnut freeplay; and
corrective actions if necessary. This
proposed AD was prompted by a report
of extensive corrosion of the ballscrew
of the drive mechanism of the
horizontal stabilizer trim actuator. We
are proposing this AD to prevent
undetected failure of the primary and
secondary load paths for the ballscrew
in the horizontal stabilizer, which could
lead to loss of control of the horizontal
stabilizer and consequent loss of control
of the airplane.
DATES: We must receive comments on
this proposed AD by December 9, 2011.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544—-5000,
extension 1; fax 206—766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Kelly McGuckin, Aerospace Engineer,
Systems and Equipment Branch, ANM—
1308, FAA, Seattle Airplane
Certification Office, 1601 Lind Avenue,
SW., Renton, Washington 98057—-3356;
telephone (425) 917-6490; fax (425)
917-6590.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-1093; Directorate Identifier
2010-NM—-149-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the

closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We received a report of extensive
corrosion of the ballscrew of the drive
mechanism of the horizontal stabilizer
trim actuator (HSTA). Boeing previously
initiated a design review and safety
analysis of the ballscrews used on all
Model 757 airplanes as a result of an
MD-80 airplane accident which
occurred in January 2000. The cause of
that accident was attributed to an in-
flight failure of the horizontal stabilizer
jackscrew assembly caused by
inadequate maintenance. Jackscrews
and ballscrews are similar in function
and have similar airplane level failure
modes. During this review a Model 757
airplane operator reported the subject
corrosion. This condition, if not
corrected, could result in undetected
failure of the primary and secondary
load paths for the ballscrew in the
horizontal stabilizer, which could lead
to loss of control of the horizontal
stabilizer and consequent loss of control
of the airplane.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletins 757-27A0144 (for
Model 757-200, —200CB, and 200PF
series airplanes) and 757-27A0145 (for
Model 757-300 series airplanes), both
Revision 1, both dated January 20, 2010.
These service bulletins describe
procedures for repetitive detailed
inspections for discrepancies of the
horizontal stabilizer ballscrew assembly
(including but not limited to, damage,
cracking, corrosion, or wear); repetitive
lubrication of the horizontal stabilizer
trim control system; and repetitive
measurements of the ballscrew to
ballnut freeplay for discrepancies.

We have also reviewed Subject 27—
41-10, “Stabilizer Trim Ballscrew
Freeplay,” of Chapter 27, “Flight
Controls,” of the Boeing 757 Airplane
Maintenance Manual (AMM), Revision
101, dated May 20, 2011, which
describes procedures for accomplishing
the subject inspections and freeplay
measurements, and applicable
corrective actions.


https://www.myboeingfleet.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:me.boecom@boeing.com
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FAA’s Determination and Requirements
of This Proposed AD

We are proposing this AD because we
evaluated all relevant information and
determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design. This proposed AD would
require accomplishing the actions
specified in the service information
described previously, except as
discussed under ‘“Differences Between
the Proposed AD and the Service
Information.”

Differences Between the Proposed AD
and the Service Information

Boeing Alert Service Bulletins 757—
27A0144 and 757-27A0145, both
Revision 1, both dated January 20, 2010,
do not specify corrective actions for
airplanes on which the measured
freeplay is less than .004 inch and the
freeplay check was done correctly.
However, this proposed AD requires
corrective action that includes
replacement of the HSTA before further
flight with a new or overhauled HSTA,
if the freeplay measurement is less then
0.002 inch. No action is required for
freeplay measurements greater then or
equal to 0.002 inch but less then 0.004
inch after verifying the measurement
was performed correctly.

Boeing Alert Service Bulletins 757—
27A0144 and 757-27A0145, both
Revision 1, both dated January 20, 2010,
do not specify conditions for replacing
the HSTA if that replacement is
necessary as corrective action. This
proposed AD requires any replacement
HSTA be new or overhauled if replaced
as corrective action. Any replacement
HSTA that is not new or overhauled
must be inspected before further flight
in accordance with the requirements of
this proposed AD.

Boeing Alert Service Bulletins 757—
27A0144 and 757-27A0145, both
Revision 1, both dated January 20, 2010,
do not give credit for airplanes on
which the HSTA ballscrews were
overhauled after removing the HSTA
from the airplane as part of a “hard-
time”” replacement program. The
proposed AD includes credit for
airplanes on which any HSTA is
overhauled before the effective date of
this AD, or within the compliance time
specified in paragraph (g), (h), or (i) of
this AD, as applicable, as part of a
“hard-time” replacement program that
includes removal of the HSTA from the
airplane and overhaul of the stabilizer
ballscrew using original equipment
manufacturer instructions. Therefore,
any such HSTA is considered
acceptable for compliance with the

initial accomplishment of the actions
specified in paragraphs (g), (h), and (i)
of this AD, as applicable, and the repeat
interval for those actions may be
determined from the performance date
of that overhaul.

Boeing Alert Service Bulletins 757—
27A0144 and 757-27A0145, both
Revision 1, both dated January 20, 2010,
do not specify the initial compliance
times for airplanes on which the
detailed inspection or lubrication tasks
have not been performed; however, this
proposed AD provides those compliance
times.

Boeing Alert Service Bulletins 757—
27A0144 and 757-27A0145, both
Revision 1, both dated January 20, 2010,
specify the initial compliance time for
the stabilizer ballscrew to ballnut
freeplay check for Group 1,
Configuration 1, and Group 1,
Configuration 3 airplanes based on total
flight hours, within 18 months from the
date of Boeing Alert Service Bulletins
757—27A0144 and 757-27A0145, both
Revision 1, both dated January 20, 2010.
This proposed AD requires the initial
freeplay check before the accumulation
of 15,000 total flight hours, or within 18
months after the effective date of this
AD, whichever occurs later.

We have coordinated the differences
discussed above with Boeing.

Costs of Compliance

We estimate that this proposed AD
would affect 730 airplanes of U.S.
registry. We also estimate that it would
take about 13 work-hours per product to
comply with this proposed AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of this proposed AD to the U.S.
operators to be $806,650, or $1,105 per
product.

We estimate that it would take about
26 work-hours to do any HSTA
replacement that would be required
based on the results of the proposed
inspection. We have no way of
determining the number of aircraft that
might need these replacements. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of this proposed replacement to the
U.S. operators to be $2,210 per product;
excluding parts cost, which varies
depending on airplane configuration.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

The Boeing Company: Docket No. FAA—
2011-1093; Directorate Identifier 2010—
NM-149-AD.
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Comments Due Date

(a) We must receive comments by
December 9, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all The Boeing
Company Model 757-200, —200PF, —200CB,

and —300 series airplanes, certificated in any
category.

Subject

(d) Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code 27: Flight Controls.

Unsafe Condition

(e) This AD was prompted by a report of
extensive corrosion of the ballscrew of the
drive mechanism of the horizontal stabilizer
trim actuator (HSTA). We are issuing this AD
to prevent undetected failure of the primary
and secondary load paths for the ballscrew in
the horizontal stabilizer, which could lead to
loss of control of the horizontal stabilizer and
consequent loss of control of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Group 1, Configuration 1 Airplanes—
Repetitive Inspections, Lubrications,
Freeplay Checks

(g) For Group 1, Configuration 1 airplanes
identified in Boeing Alert Service Bulletin
757—27A0144 (for Model 757—200, -200CB,
and 200PF series airplanes) or 757-27A0145
(for Model 757-300 series airplanes),
Revision 1, dated January 20, 2010, that have
accumulated 15,000 total flight cycles or
fewer as of the effective date of this AD: Do
the actions required by paragraph (g)(1) or
(g)(2) of this AD, as applicable, and do the
actions required by paragraph (g)(3) or (g)(4)
of this AD, as applicable, and do the actions
required by paragraph (g)(5) of this AD, at the
times specified in those paragraphs, and in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
757—27A0144 (for Model 757-200, -200CB,
and -200PF series airplanes) or 757-27A0145
(for Model 757-300 series airplanes),
Revision 1, dated January 20, 2010.

(1) For airplanes on which a detailed
inspection of the horizontal stabilizer
ballscrew assembly specified in Boeing Alert
Service Bulletin 757-27A0144 or 757—
27A0145, dated August 7, 2003; or Revision
1, dated January 20, 2010; has been done as
of the effective date of this AD: Do a detailed
inspection for discrepancies of the horizontal
stabilizer ballscrew assembly at the later of
the times specified in paragraphs (g)(1)(i) and
(g)(1)(ii) of this AD. Repeat the inspection
thereafter at intervals not to exceed 3,500
flight hours or 2 years, whichever occurs
first.

(i) Within 3,500 flight hours or 2 years after
doing the most recent detailed inspection of
the horizontal stabilizer ballscrew assembly,
whichever occurs first.

(ii) Within 6 months after the effective date
of this AD.

(2) For airplanes on which a detailed
inspection of the horizontal stabilizer
ballscrew assembly specified in Boeing Alert
Service Bulletin 757-27A0144 or 757—
27A0145, dated August 7, 2003; or Revision
1, dated January 20, 2010; has not been done
as of the effective date of this AD: Do a
detailed inspection for discrepancies of the
horizontal stabilizer ballscrew assembly
within 3,500 flight hours or 2 years after the
effective date of this AD, whichever occurs
first. Repeat the inspection thereafter at
intervals not to exceed 3,500 flight hours or
2 years, whichever occurs first.

(3) For airplanes on which the lubrication
of the horizontal stabilizer trim control
system specified in Boeing Alert Service
Bulletin 757—27A0144 or 757—-27A0145,
dated August 7, 2003; or Revision 1, dated
January 20, 2010; has been done as of the
effective date of this AD: Lubricate the
horizontal stabilizer trim control system at
the later of the times specified in paragraphs
(g)(3)(i) and (g)(3)(ii) of this AD. Repeat the
lubrication thereafter at intervals not to
exceed 2,000 flight hours or 1 year,
whichever occurs first.

(i) Within 2,000 flight hours or 1 year after
doing the most recent lubrication of the
horizontal stabilizer trim control system,
whichever occurs first.

(ii) Within 6 months after the effective date
of this AD.

(4) For airplanes on which the lubrication
of the horizontal stabilizer trim control
system specified in Boeing Alert Service
Bulletin 757—27A0144 or 757-27A0145,
dated August 7, 2003; or Revision 1, dated
January 20, 2010; has not been done as of the
effective date of this AD: Lubricate the
horizontal stabilizer trim control system
within 2,000 flight hours or 1 year after the
effective date of this AD, whichever occurs
first. Repeat the lubrication thereafter at
intervals not to exceed 2,000 flight hours or
1 year, whichever occurs first.

(5) Do the stabilizer ballscrew to ballnut
freeplay check for discrepancies at the later
of the times specified in paragraphs (g)(5)(i)
and (g)(5)(ii) of this AD. Repeat the freeplay
check thereafter at intervals not to exceed
18,000 flight hours or 5 years, whichever
occurs first.

(i) Before the accumulation of 15,000 total
flight hours.

(ii) Within 18 months after the effective
date of this AD.

Group 1, Configuration 2 Airplanes—
Repetitive Inspections, Lubrications,
Freeplay Checks

(h) For Group 1, Configuration 2 airplanes
identified in Boeing Alert Service Bulletin
757—27A0144 (for Model 757-200, —200CB,
and 200PF series airplanes) or 757—-27A0145
(for Model 757-300 series airplanes),
Revision 1, dated January 20, 2010, that have
accumulated more than 15,000 total flight
cycles as of the effective date of this AD: Do
the actions required by paragraph (h)(1) or
(h)(2) of this AD, as applicable, and do the
actions required by paragraph (h)(3) or (h)(4)
of this AD, as applicable, and do the actions
required by paragraph (h)(5) of this AD, at the

times specified in those paragraphs, and in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
757—27A0144 (for Model 757-200, —200CB,
and 200PF series airplanes) or 757-27A0145
(for Model 757-300 series airplanes),
Revision 1, dated January 20, 2010.

(1) For airplanes on which a detailed
inspection of the horizontal stabilizer
ballscrew assembly specified in Boeing Alert
Service Bulletin 757—27A0144 or 757—
27A0145, dated August 7, 2003; or Revision
1, dated January 20, 2010; has been done as
of the effective date of this AD: Do a detailed
inspection for discrepancies of the horizontal
stabilizer ballscrew assembly at the later of
the times specified in paragraphs (h)(1)(i) and
(h)(1)(i) of this AD. Do the inspection
thereafter at intervals not to exceed 3,500
flight hours or 2 years, whichever occurs
first.

(i) Within 3,500 flight hours or 18 months
after doing the most recent detailed
inspection of the stabilizer ballscrew
assembly, whichever occurs first.

(ii) Within 6 months after the effective date
of this AD.

(2) For airplanes on which a detailed
inspection of the horizontal stabilizer
ballscrew assembly specified in Boeing Alert
Service Bulletin 757-27A0144 or 757—
27A0145, dated August 7, 2003; or Revision
1, dated January 20, 2010; has not been done
as of the effective date of this AD: Do a
detailed inspection for discrepancies of the
horizontal stabilizer ballscrew assembly
within 3,500 flight hours or 18 months after
the effective date of this AD, whichever
occurs first. Do the inspection thereafter at
intervals not to exceed 3,500 flight hours or
2 years, whichever occurs first.

(3) For airplanes on which the lubrication
of the horizontal stabilizer trim control
system specified in Boeing Alert Service
Bulletin 757—27A0144 or 757-27A0145,
dated August 7, 2003; or Revision 1, dated
January 20, 2010; has been done as of the
effective date of this AD: Lubricate the
horizontal stabilizer trim control system at
the later of the times specified in paragraphs
(h)(3)(i) and (h)(3)(ii) of this AD. Do the
lubrication thereafter at intervals not to
exceed 2,000 flight hours or 1 year,
whichever occurs first.

(i) Within 2,000 flight hours or 1 year after
doing the most recent lubrication of the
horizontal stabilizer trim control system,
whichever occurs first.

(ii) Within 6 months after the effective date
of this AD.

(4) For airplanes on which the lubrication
of the horizontal stabilizer trim control
system specified in Boeing Alert Service
Bulletins 757—-27A0144 or 757—27A0145,
dated August 7, 2003; or Revision 1, dated
January 20, 2010; has not been done as of the
effective date of this AD: Lubricate the
horizontal stabilizer trim control system
within 2,000 flight hours or 1 year after the
effective date of this AD, whichever occurs
first. Do the lubrication thereafter at intervals
not to exceed 2,000 flight hours or 1 year,
whichever occurs first.

(5) Do the stabilizer ballscrew to ballnut
freeplay check for discrepancies within 18
months after the effective date of this AD.
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Repeat the freeplay check thereafter at
intervals not to exceed 18,000 flight hours or
5 years, whichever occurs first.

Group 1, Configuration 3 Airplanes—
Repetitive Inspections, Lubrications,
Freeplay Checks

(i) For Group 1, Configuration 3 airplanes
identified in Boeing Alert Service Bulletin
757—27A0144 (for Model 757-200, —200CB,
and 200PF series airplanes) or 757-27A0145
(for Model 757-300 series airplanes),
Revision 1, dated January 20, 2010: Do the
actions required by paragraph (i)(1) or (i)(2)
of this AD, as applicable, and do the actions
required by paragraph (i)(3) or (i)(4) of this
AD, as applicable, and do the actions
required by paragraph (i)(5) of this AD, at the
time specified in those paragraphs, and in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
757—27A0144 (for Model 757-200, —200CB,
and 200PF series airplanes) or 757-27A0145
(for Model 757-300 series airplanes),
Revision 1, dated January 20, 2010.

(1) For airplanes on which a detailed
inspection of the horizontal stabilizer
ballscrew assembly specified in the
Accomplishment Instructions of Boeing Alert
Service Bulletin 757-27A0144 or 757—
27A0145, dated August 7, 2003; or Revision
1, dated January 20, 2010; has been done as
of the effective date of this AD: Do a detailed
inspection for discrepancies of the stabilizer
ballscrew assembly at the later of the times
specified in paragraphs (h)(1)(i) and (h)(1)(ii)
of this AD. Do the inspection thereafter at
intervals not to exceed 3,500 flight hours or
2 years, whichever occurs first.

(i) Within 3,500 flight hours or 2 years after
doing the most recent detailed inspection of
the stabilizer ballscrew assembly, whichever
occurs first.

(ii) Within 6 months after the effective date
of this AD.

(2) For airplanes on which a detailed
inspection of the horizontal stabilizer
ballscrew assembly specified in Boeing Alert
Service Bulletin 757-27A0144 or 757—
27A0145, dated August 7, 2003; or Revision
1, dated January 20, 2010; has not been done
as of the effective date of this AD: Do a
detailed inspection for discrepancies of the
stabilizer ballscrew assembly at the later of
the times in paragraph (i)(2)(i) or (i)(2)(ii) of
this AD. Repeat the inspection thereafter at
intervals not to exceed 3,500 flight hours or
2 years, whichever occurs first.

(i) Within 3,500 flight hours or 2 years,
whichever occurs first, after accomplishing
an overhaul specified in Boeing Alert Service
Bulletin 757-27A0142, Revision 2, dated
October 23, 2003; or Boeing Alert Service
Bulletin 757-27A0143, Revision 1, dated
October 23, 2003.

(ii) Within 6 months after the effective date
of this AD.

(3) For airplanes on which the lubrication
of the horizontal stabilizer trim control
system specified in Boeing Alert Service
Bulletin 757—-27A0144 or 757-27A0145,
dated August 7, 2003; or Revision 1, dated
January 20, 2010; has been done as of the
effective date of this AD: Lubricate the
horizontal stabilizer trim control system at
the later of the times specified in paragraphs

(1)(3)(i) and (i)(3)(ii) of this AD. Do the
lubrication thereafter at intervals not to
exceed 2,000 flight hours or 1 year,
whichever occurs first.

(i) Within 2,000 flight hours or 1 year after
doing the most recent lubrication of the
horizontal stabilizer trim control system,
whichever occurs first.

(i1) Within 6 months after the effective date
of this AD.

(4) For airplanes on which the lubrication
of the horizontal stabilizer trim control
system specified in Boeing Alert Service
Bulletin 757—27A0144 or 757—-27A0145,
dated August 7, 2003; or Revision 1, dated
January 20, 2010; has not been done as of the
effective date of this AD: Lubricate the
horizontal stabilizer trim control system at
the later of the times specified in paragraphs
(1)(4)(i) and (i)(4)(ii) of this AD. Do the
lubrication thereafter at intervals not to
exceed 2,000 flight hours or 1 year,
whichever occurs first.

(i) Within 2,000 flight hours or 1 year,
whichever occurs first, after accomplishing
an overhaul specified in Boeing Alert Service
Bulletin 757-27A0142, Revision 2, dated
October 23, 2003; or Boeing Alert Service
Bulletin 757-27A0143, Revision 1, dated
October 23, 2003.

(ii) Within 6 months after the effective date
of this AD.

(5) Do the stabilizer ballscrew to ballnut
freeplay check for discrepancies at the later
of the times specified in paragraph (i)(5)(i) or
(i)(5)(ii) of this AD. Repeat the freeplay check
thereafter at intervals not to exceed 18,000
flight hours or 5 years, whichever occurs
first.

(i) Before the accumulation of 15,000 total
flight hours after accomplishing an overhaul
specified in Boeing Alert Service Bulletin
757—-27A0142, Revision 2, dated October 23,
2003; or Boeing Alert Service Bulletin 757—
27A0143, Revision 1, dated October 23, 2003.

(ii) Within 18 months after the effective
date of this AD.

Corrective Actions

(j) If any discrepancy is found during any
action required by paragraph (g), (h), or (i) of
this AD: Before further flight, do the
replacement specified in paragraph (j)(1) or
(j)(2) of this AD, in accordance with Subject
27-41-10, “Stabilizer Trim Ballscrew
Freeplay,” of Chapter 27, “Flight Controls,”
of the Boeing 757 Airplane Maintenance
Manual (AMM), Revision 101, dated May 20,
2011; except as provided by paragraph (k) of
this AD.

(1) Replace the HSTA with a new or
overhauled HSTA.

(2) Replace the HSTA with a HSTA that is
not new or overhauled on which a detailed
inspection, freeplay measurement, and
lubrication of that actuator are performed in
accordance with paragraph (g), (h), or (i) of
this AD, as applicable, and no discrepancies
are found during the inspection and freeplay
measurement.

(k) No action is required if a freeplay
measurement greater then or equal to 0.002
inch but less than 0.004 inch is found and
the measurement is verified that it was
performed correctly. This AD requires HSTA
replacement, as specified in paragraph (j) of

this AD, if a freeplay measurement less then
0.002 inch is found.

Note 1: Additional guidance for the
verification of the measurement can be found
in Subject 27-41-10, ““Stabilizer Trim
Ballscrew Freeplay,” of Chapter 27, “Flight
Controls,” of the Boeing 757 Airplane
Maintenance Manual (AMM), Revision 101,
dated May 20, 2011.

Credit for Hard-Time Replacement of HSTA

(1) Any HSTA overhauled before the
effective date of this AD, or within the
compliance time specified in paragraph (g),
(h), or (i) of this AD, as applicable—as part
of a “hard-time” replacement program that
includes removal of the HSTA from the
airplane and overhaul of the stabilizer
ballscrew in accordance with original
equipment manufacturer component
maintenance manual instructions—meets the
intent of one detailed inspection, one
freeplay inspection, and one lubrication of
the HSTA as specified in paragraph (g), (h),
or (i) of this AD; and therefore, is considered
acceptable for compliance with the initial
accomplishment of the actions specified in
paragraphs (g), (h), and (i) of this AD, as
applicable, and the repeat interval for those
actions may be determined from the
performance date of that overhaul.

Parts Installation

(m) As of the effective date of this AD, no
person may install, on any airplane, a
horizontal stabilizer trim actuator that is not
new or overhauled; unless a detailed
inspection, freeplay measurement, and
lubrication of that actuator are performed in
accordance with paragraph (g), (h), or (i) of
this AD, as applicable, and no discrepancies
are found during the inspection and freeplay
measurement.

Alternative Methods of Compliance
(AMOCs)

(n)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be e-mailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

Related Information

(o) For more information about this AD,
contact Kelly McGuckin, Aerospace
Engineer, Systems and Equipment Branch,
ANM-1308S, Seattle ACO, 1601 Lind Avenue,
SW., Renton, Washington 98057-3356;
telephone (425) 917-6490; fax (425) 917—
6590; e-mail: kelly.mcguckin@faa.gov.

(p) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
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Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—766—5680;
e-mail me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356. For information on
the availability of this material at the FAA,
call 425-227-1221.

Issued in Renton, Washington, on October
13, 2011.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-27484 Filed 10-24-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1091; Directorate
Identifier 2011-NM-037-AD]

RIN 2120-AA64

Airworthiness Directives; EADS CASA
(Type Certificate Previously Held by
Construcciones Aeronauticas, S.A.)
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Model CN-235-100, CN-235-200, and
CN-235-300 airplanes. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

EADS-CASA received reports of engine
condition control cable * * * failures that, in
one of the cases, occurred during the starting
phase of one engine which led to an engine
shut down following the procedures
described within the Aircraft Operation
Manual.

The investigation revealed that the cable
failure is due to a fracture in the area of the
pulley * * *. The root cause of the fracture
is an unsuitable ratio between the diameter
of the pulley and the cable type and
diameter.

This condition, if not detected and
corrected, could lead to the engine condition
control cable failure and consequent runway
excursion if it occurs during take-off or
reduced control of the aeroplane if it occurs
during flight.

* * * * *

The proposed AD would require
actions that are intended to address the
unsafe condition described in the MCAL

DATES: We must receive comments on
this proposed AD by December 9, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12—40, 1200 New Jersey
Avenue, SE., Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact EADS-CASA,
Military Transport Aircraft Division
(MTAD), Integrated Customer Services
(ICS), Technical Services, Avenida de
Arago6n 404, 28022 Madrid, Spain;
telephone +34 91 585 55 84; fax +34 91
585 55 05; e-mail MTA.
TechnicalService@casa.eads.net;
Internet http://www.eads.net. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://www.regulations.
gov; or in person at the Docket
Operations office between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aerospace
Engineer, International Branch, ANM—
116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1112; fax (425) 227—-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments

to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-1091; Directorate Identifier
2011-NM-037—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://www.
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2011-0010,
dated January 20, 2011 (referred to after
this as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCAI states:

EADS-CASA received reports of engine
condition control cable (Part Number (P/N)
35-56382—0003) failures that, in one of the
cases, occurred during the starting phase of
one engine which led to an engine shut down
following the procedures described within
the Aircraft Operation Manual.

The investigation revealed that the cable
failure is due to a fracture in the area of the
pulley MS 20219-1. The root cause of the
fracture is an unsuitable ratio between the
diameter of the pulley and the cable type and
diameter.

This condition, if not detected and
corrected, could lead to the engine condition
control cable failure and consequent runway
excursion if it occurs during take-off or
reduced control of the aeroplane if it occurs
during flight.

To address this condition, EADS-CASA
has developed an engine condition control
cable P/N 35-56382-0005 with improved
characteristics.

For the reason described above, this
[EASA] AD requires, at first, [an inspection
to determine the part number of the engine
condition control cable] [repetitive detailed]
inspections for [excessive wear] of the
[affected] engine condition control cable, and
its replacement (scheduled or depending of
the inspection findings) with engine
condition control cable P/N 35-56382—-0005.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

Airbus Military has issued Section
76—10-00, “Power and Condition
Control,” Block 601 (Configuration 1),
“Inspection/Check,” Paragraph 1.B.; and
Section 76—10-12, “Power and Control
Cables,” Block 401 (Configuration 1),


https://www.myboeingfleet.com
http://www.regulations.gov
http://www.regulations.gov
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http://www.regulations.gov
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“Removal/Installation,” Paragraph 3.; of
the CN-235 Aircraft Maintenance
Manual, Revision 57, dated July 15,
2010. The actions described in this
aircraft maintenance manual are
intended to correct the unsafe condition
identified in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCAI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 7 products of U.S. registry.
We also estimate that it would take
about 2 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$1,190, or $170 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 12 work-hours and require parts
costing $1,087, for a cost of $2,107 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,

section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

EADS CASA (Type Certificate Previously
Held by Construcciones Aeronauticas,
S.A.): Docket No. FAA-2011-1091;
Directorate Identifier 2011-NM-037-AD.

Comments Due Date

(a) We must receive comments by
December 9, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to EADS CASA (Type
Certificate previously held by Construcciones
Aeronauticas, S.A.) Model CN-235-100, CN—
235-200, and CN-235-300 airplanes;
certificated in any category; serial numbers
C-030 through C-149 inclusive.

Subject

(d) Air Transport Association (ATA) of
America Code 76: Engine controls.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

EADS-CASA received reports of engine
condition control cable * * * failures that, in
one of the cases, occurred during the starting
phase of one engine which led to an engine
shut down following the procedures
described within the Aircraft Operation
Manual.

The investigation revealed that the cable
failure is due to a fracture in the area of the
pulley * * *. The root cause of the fracture
is an unsuitable ratio between the diameter
of the pulley and the cable type and
diameter.

This condition, if not detected and
corrected, could lead to the engine condition
control cable failure and consequent runway
excursion if it occurs during take-off or
reduced control of the aeroplane if it occurs
during flight.

* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Within 9 months or 300 flight hours,
whichever occurs first after the effective date
of this AD, inspect to determine whether the
engine condition control cable has part
number (P/N) 35-56382—0003. If an engine
condition control cable having P/N 35—
56382-0003 is installed, within 9 months or
300 flight hours, whichever occurs first after
the effective date of this AD, do a detailed
inspection for excessive wear of the engine
condition control cable (including control
rods, levers and pulleys near the flight
compartment center console having incorrect
freedom and range of movement, incorrect
assembly and locking, distortion, damage,
corrosion, incorrect security of attachment;
and control rod end fittings having excessive
wear, i.e., kinks or distortion, corrosion,
reduced diameter of cable, and broken wires);
in accordance with Section 76—10-00,
“Power and Condition Control,” Block 601
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(Configuration 1), “Inspection/Check,”
Paragraph 1.B., of the Airbus Military CN—
235 Aircraft Maintenance Manual, Revision
57, dated July 15, 2010.

(h) For airplanes with engine condition
control cable having P/N 35-56382—0003:
Within 9 months or 300 flight hours after
doing the detailed inspection required by
paragraph (g) of this AD, whichever occurs
first, repeat the detailed inspection specified
in paragraph (g) of this AD.

(i) If, during any inspection required by
paragraph (g) or (h) of this AD, excessive
wear of the engine condition control cable is
found: Before further flight, replace the
engine condition control cable with P/N 35—
56382—0005, in accordance with Section 76—
10-12, “Power and Condition Control
Cables,” Block 401 (Configuration 1),
“Removal/Installation,” Paragraph 3., of the
Airbus Military CN—-235 Aircraft
Maintenance Manual, Revision 57, dated July
15, 2010.

(j) Within 27 months or 900 flight hours,
whichever occurs first after the effective date
of this AD: Unless the engine condition
control cable has already been replaced in
accordance with paragraph (i) of this AD,
replace the engine condition control cable
having P/N 35-56382—0003 with an engine
condition control cable having P/N 35—
56382—0005, in accordance with Section 76—
10-12, “Power and Condition Control
Cables,” Block 401 (Configuration 1),
“Removal/Installation,” Paragraph 3., of the
Airbus Military CN-235 Aircraft
Maintenance Manual, Revision 57, dated July
15, 2010.

(k) As of the effective date of this AD, no
person may install an engine condition
control cable having P/N 35-56382—0003, on
any airplane.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences

Other FAA AD Provisions

(1) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to Attn:
Shahram Daneshmandi, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-1112; fax (425)
227-1149. Information may be e-mailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(m) Refer to MCAI EASA Airworthiness
Directive 2011-0010, dated January 20, 2011;
and Section 76—10-00, “Power and
Condition Control,” Block 601 (Configuration
1), “Inspection/Check,” Paragraph 1.B., and
Section 76—10-12, “Power and Condition
Control Cables,” Block 401 (Configuration 1),
“Removal/Installation,” Paragraph 3., of the
Airbus Military CN-235 Aircraft
Maintenance Manual, Revision 57, dated July
15, 2010; for related information.

Issued in Renton, Washington, on October
13, 2011.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-27485 Filed 10-24—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2009-0994; Directorate
Identifier 2009—-NE-39—-AD]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
plc (RR) RB211-535 Series Turbofan
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede an
existing airworthiness directive (AD)
that applies to all RR RB211-535E4-37,
—535E4-B-37, —-535E4—-B-75, and
—535E4—C-37 turbofan engines. The
existing AD currently requires
performing initial and repetitive visual
and fluorescent penetrant inspections
(FPI) of the low-pressure (LP) turbine
stage 1, 2, and 3 discs to detect cracks
in the discs. Since we issued that AD,
we determined that the definition of
shop visit is too restrictive in the
existing AD. This proposed AD would
continue to require those inspections
and would change the definition of a
shop visit to be less restrictive. We are
proposing this AD to correct the
definition of shop visit, and to detect
cracks in the LP turbine stage 1, 2, and
3 discs, which could result in an

uncontained release of LP turbine
blades and damage to the airplane.
DATES: We must receive comments on
this proposed AD by December 27,
2011.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this AD, contact Rolls-Royce plc, P.O.
Box 31, Derby, DE24 8BJ, United
Kingdom; phone: 011 44 1332 242424,
fax: 011 44 1332 249936; or e-mail:
http://www.rolls-royce.com/contact/
civil team.jsp, or download the
publication from https://
www.aeromanager.com. You may
review copies of the referenced service
information at the FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803.
For information on the availability of
this material at the FAA, call 781-238—
7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Alan Strom, Aerospace Engineer, Engine
Certification Office, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: 781-238-7143; fax: 781—
238-7199; e-mail: alan.strom@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
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FAA-2009-0994; Directorate Identifier
2009—-NE-39-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On May 20, 2011, we issued AD
2011-11-08, Amendment 39—-16707
(76 FR 30529, May 26, 2011), for all RR
RB211-535E4-37, -535E4-B-37,
—535E4-B-75, and —535E4-C-37
turbofan engines. That AD requires
performing an initial FPI on the LP
turbine stage 1, 2, and 3 discs at the next
engine shop inspection after the
effective date of that AD. That AD also
requires repetitive inspections at each
engine shop visit after accumulating
1,500 cycles since last inspection of the
LP turbine stage 1, 2, and 3 discs. That
AD resulted from several findings of
cracking at the firtrees of LP turbine
discs. We issued that AD to detect
cracks in the LP turbine stage 1, 2, and
3 discs, which could result in an
uncontained release of LP turbine
blades and damage to the airplane.

Actions Since Existing AD Was Issued

Since we issued AD 2011-11-08,
Amendment 39-16707 (76 FR 30529,
May 26, 2011), we found that the
definition of “shop visit” in the AD is
too restrictive, in that it would require
operators to inspect more often than
required to ensure safety.

Costs of Compliance

We estimate that this proposed AD
would affect about 588 RB211-535
series turbofan engines installed on
airplanes of U.S. registry. We also
estimate that it would take about 30
work-hours per product to comply with
this proposed AD. The average labor
rate is $85 per work-hour. No parts are
required. Based on these figures, we
estimate the cost of this proposed AD on
U.S. operators to be $1,499,400.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined that the definition of
shop visit is too restrictive, and to
correct the unsafe condition described

previously. This condition is likely to
exist or develop in other products of the
same type design.

Proposed AD Requirements

This AD requires accomplishing the
same requirements as AD 2011-11-08
(76 FR 30529, May 26, 2011), except the
definition of shop visit has been
redefined.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends §39.13 by
removing airworthiness directive (AD)
2011-11-08, Amendment 39-16707 (76
FR 30529, May 26, 2011), and adding
the following new AD:

Rolls-Royce plc: Docket No. FAA-2009—
0994; Directorate Identifier 2009—-NE—
39-AD.

(a) Comments Due Date

The FAA must receive comments on this
AD action by December 27, 2011.

(b) Affected ADs

This AD supersedes AD 2011-11-08,
Amendment 39-16707 (76 FR 30529, May 26,
2011).

(c) Applicability
This AD applies to Rolls-Royce plc RB211-

535E4-37, —535E4-B-37, -535E4-B-75, and
—535E4-C-37 turbofan engines.

(d) Unsafe Condition

This AD was prompted by our
determination that the definition of “shop
visit” in the existing AD is too restrictive, in
that it would require operators to inspect
more often than required to ensure safety. We
are issuing this AD to correct the definition
of shop visit, and to detect cracks in the low-
pressure (LP) turbine stage 1, 2, and 3 discs,
which could result in an uncontained release
of LP turbine blades and damage to the
airplane.

(e) Compliance
Comply with this AD within the

compliance times specified, unless already
done.

(1) Initial Inspection Requirements

At the next engine shop visit after the
effective date of this AD, perform a visual
and a fluorescent penetrant inspection (FPI)
of the LP turbine stage 1, 2, and 3 discs.

(2) Repeat Inspection Requirements

At each engine shop visit after
accumulating 1,500 cycles since the last
inspection of the LP turbine stage 1, 2 and
3 discs, repeat the inspections specified in
paragraph (e)(1) of this AD.

(3) Remove Cracked Discs

If you find cracks, remove the disc from
service.
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(f) Definitions

For the purpose of this AD, an “‘engine
shop visit” is induction of an engine into the
shop for any purpose where:

(1) All the blades are removed from the
high-pressure (HP) compressor discs and the
HP turbine disc, or

(2) All the blades are removed from the
intermediate pressure turbine disc.

(g) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA may approve AMOCs for this AD. Use
the procedures found in 14 CFR 39.19 to
make your request.

(h) Related Information

(1) Contact Alan Strom, Aerospace
Engineer, Engine Certification Office, FAA,
Engine & Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; phone: 781-238-7143; faX: 781-238—
7199; e-mail: alan.strom@faa.gov, for more
information about this AD.

(2) Refer to MCAI European Aviation
Safety Agency Airworthiness Directive 2009—
0244, dated November 9, 2009, and Rolls-
Royece plc Alert Service Bulletin No. RB.211—
72—AG272 for related information. Contact
Rolls-Royce plc, P.O. Box 31, Derby, DE24
8BJ, United Kingdom; phone: 011 44 1332
242424, fax: 011 44 1332 249936; or e-mail:
http://www.rollsroyce.com/contact/civil
team.jsp, for a copy of this service
information or download the publication
from https://www.aeromanager.com.

Issued in Burlington, Massachusetts, on
October 18, 2011.
Peter A White,

Manager, Engine & Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2011-27512 Filed 10—-24-11; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Chapter 1

Effective Date for Swap Regulation

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of proposed amendment.

SUMMARY: On July 14, 2011, the
Commodity Futures Trading
Commission (“CFTC” or the
“Commission”) issued a final order
(“July 14 Order”) that grants temporary
exemptive relief from certain provisions
of the Commodity Exchange Act
(“CEA”’) that otherwise would have
taken effect on the general effective date
of title VII of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act (“the Dodd-Frank Act”’)—July 16,
2011. The July 14 Order grants
temporary relief in two parts. The first
part addresses those CEA provisions

added or amended by title VII of the
Dodd-Frank Act that reference one or
more terms regarding entities or
instruments that title VII requires be
“further defined” to the extent that
requirements or portions of such
provisions specifically relate to such
referenced terms and do not require a
rulemaking. The second part, which is
based on part 35 of the Commission’s
regulations, addresses certain provisions
of the CEA that may apply to certain
agreements, contracts, and transactions
in exempt or excluded commodities as
a result of the repeal of various CEA
exemptions and exclusions as of the
general effective date of July 16, 2011.
This is a notice of a proposed
amendment to that July 14 Order, 76 FR
42508 (July 19, 2011), that would
modify the temporary exemptive relief
provided therein by extending the
potential latest expiration date of the
July 14 Order; and adding provisions to
account for the repeal and replacement
(as of December 31, 2011) of part 35 of
the Commission’s regulations. Only
comments pertaining to these proposed
amendments to the July 14 Order will be
considered as part of this notice of
proposed amendment.

DATES: Submit comments on or before
November 25, 2011.

ADDRESSES: Comments may be
submitted, referenced as ‘“Effective Date
Amendments,” by any of the following
methods:

e Agency Web site, via its Comments
Online process at http://
comments.cftc.gov. Follow the
instructions for submitting comments
through the Web site.

e Mail: David A. Stawick, Secretary of
the Commission, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581.

e Hand Delivery/Courier: Same as
mail above.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Please submit your comments using
only one method.

All comments must be submitted in
English, or if not, accompanied by an
English translation. Comments will be
posted as received to http://
www.cftc.gov. You should submit only
information that you wish to make
available publicly. If you wish the
Commission to consider information
that may be exempt from disclosure
under the Freedom of Information Act,
a petition for confidential treatment of
the exempt information may be
submitted according to the established
procedures in § 145.9 of the

Commission’s regulations, 17 CFR
145.9.

The Commission reserves the right,
but shall have no obligation, to review,
pre-screen, filter, redact, refuse or
remove any or all of your submission
from http://www.cftc.gov that it may
deem to be inappropriate for
publication, such as obscene language.
All submissions that have been redacted
or removed that contain comments on
the merits of the rulemaking will be
retained in the public comment file and
will be considered as required under the
Administrative Procedure Act and other
applicable laws, and may be accessible
under the Freedom of Information Act.

FOR FURTHER INFORMATION CONTACT:
Terry Arbit, Deputy General Counsel,
202-418-5357, tarbit@cftc.gov, or Mark
D. Higgins, Counsel, 202-418-5864,
mhiggins@cftc.gov, Office of the General
Counsel, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581.

SUPPLEMENTARY INFORMATION:
I. Background

On July 21, 2010, President Obama
signed the Dodd-Frank Act into law.?
Title VII of the Dodd-Frank Act amends
the CEA 2 to establish a comprehensive
new regulatory framework for swaps.
The legislation was enacted to reduce
risk, increase transparency, and promote
market integrity within the financial
system by, among other things: (1)
Providing for the registration and
comprehensive regulation of swap
dealers and major swap participants; (2)
imposing clearing and trade execution
requirements on standardized derivative
products; (3) creating robust
recordkeeping and real-time reporting
regimes; and (4) enhancing the
rulemaking and enforcement authorities
of the Commission with respect to,
among others, all registered entities and
intermediaries subject to the
Commission’s oversight.3

Section 754 of the Dodd-Frank Act
states that, unless otherwise provided,
the provisions of subtitle A of title VII
of the Dodd-Frank Act4 “‘shall take

1 See Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203, 124
Stat. 1376 (2010).

27 U.S.C. 1 et seq.

3 Title VII also includes amendments to the
federal securities laws to establish a similar
regulatory framework for security-based swaps
under the authority of the Securities and Exchange
Commission (“SEC”).

4 All of the amendments to the CEA in title VII
are contained in subtitle A. Accordingly, for
convenience, references to ““title VII” in this notice
of proposed amendment shall refer only to subtitle
A of title VIL
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effect on the later of 360 days after the
date of the enactment of this subtitle or,
to the extent a provision of this subtitle
requires a rulemaking, not less than 60
days after publication of the final rule
or regulation implementing such
provision of this subtitle.” Thus, the
general effective date for provisions of
title VII that do not require a rulemaking
was July 16, 2011. This includes the
provisions that repealed several
provisions of the CEA as in effect prior
to the Dodd-Frank Act that excluded or
exempted, in whole or in part, certain
transactions from Commission
oversight.5

Section 712(d)(1) of the Dodd-Frank
Act requires the Commission and the
SEC to undertake a joint rulemaking to
“further define” certain terms used in
title VII, including the terms “swap,”
“swap dealer,” “major swap
participant,” and “eligible contract
participant.”’® Section 721(c) requires
the Commission to adopt a rule to
“further define” the terms “swap,”
“swap dealer,” “major swap
participant,” and “eligible contract
participant” to prevent evasion of
statutory and regulatory obligations.?
The Commission has issued two notices
of proposed rulemaking that address
these further definitions.8

The Commission’s final rulemakings
further defining the terms in sections
712(d) and 721(c) were not expected to
be in effect as of July 16, 2011 (i.e., the
general effective date set forth in section
754 of the Dodd-Frank Act).
Accordingly, the Commission on July

5 These exclusions and exemptions were
contained in former CEA sections 2(d), 2(e), 2(g),
2(h), and 5d, 7 U.S.C. 2(d), 2(e), 2(g), 2(h), and 7a—
3.

6 Section 712(d)(1) provides: “Notwithstanding
any other provision of this title and subsections (b)
and (c), the Commodity Futures Trading
Commission and the Securities and Exchange
Commission, in consultation with the Board of
Governors [of the Federal Reserve System], shall
further define the terms ‘swap’, ‘security-based
swap’, ‘swap dealer’, ‘security-based swap dealer’,
‘major swap participant’, ‘major security-based
swap participant’, and ‘security-based swap
agreement’ in section 1a(47)(A)(v) of the
Commodity Exchange Act (7 U.S.C. 1a(47)(A)(v))
and section 3(a)(78) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)(78)).”

7 Section 721(c) provides: “To include
transactions and entities that have been structured
to evade this subtitle (or an amendment made by
this subtitle), the Commodity Futures Trading
Commission shall adopt a rule to further define the
terms ‘swap’, ‘swap dealer’, ‘major swap
participant’, and ‘eligible contract participant’.”

8 See Further Definition of “Swap Dealer,”
“Security-Based Swap Dealer,” ‘“Major Swap
Participant,” “Major Security-Based Swap
Participant” and “Eligible Contract Participant,” 75
FR 80174, Dec. 21, 2010 and Further Definition of
“Swap,” “Security-Based Swap,” and ““Security-
Based Swap Agreement’’; Mixed Swaps; Security-
Based Swap Agreement Recordkeeping, 76 FR
29818, May 23, 2011.

14, 2011 exercised its exemptive
authority under CEA section 4(c) ¢ and
its authority under section 712(f) of the
Dodd-Frank Act by issuing the July 14
Order.19 In so doing, the Commission
sought to address concerns that had
been raised about the applicability of
various regulatory requirements to
certain agreements, contracts, and
transactions after July 16, 2011, and
thereby ensure that current practices
will not be unduly disrupted during the
transition to the new regulatory
regime.1?

Description of Existing Relief

The July 14 Order groups the relevant
provisions of the Dodd-Frank Act into
four categories and provides temporary
exemptive relief, set to expire no later
than December 31, 2011, with respect to
Categories 2 and 3. A summary of the
four categories of provisions follows.

Category 1 covers statutory provisions
which by their express terms require
rulemaking to implement. Because,
under section 754 of the Dodd-Frank
Act, these provisions do not become
effective until at least 60 days after the
final rule is published, no exemptive
relief from the general effective date is
necessary. Category 1 provisions
include, among others, the further
definitions of terms regarding swap
entities or instruments as required by
the Dodd-Frank Act (such as the terms
“swap,” “swap dealer,” “major swap
participant,” or “eligible contract
participant’’). Category 1 also includes,
among others: (1) Registration, capital
and margin requirements, and business
conduct standards for swap dealers and
major swap participants; (2) provisions
prohibiting agricultural swaps except
pursuant to CFTC rules; (3) rules
regarding swap execution facilities; and
(4) various swap data recordkeeping and

97 U.S.C. 6(c).

10 Effective Date for Swap Regulation, 76 FR
42508 (issued and made effective by the
Commission on July 14, 2011; published in the
Federal Register on July 19, 2011).

11 Goncurrent with the July 14 Order, the
Commission’s Division of Clearing and
Intermediary Oversight and the Division of Market
Oversight (together “the Divisions”) identified
certain provisions of the Dodd-Frank Act and CEA
as amended that would take effect on July 16, 2011,
but that may not be eligible for the exemptive relief
provided by the Commission in its July 14 Order—
specifically, the amendments made to the CEA by
Dodd-Frank Act sections 724(c), 725(a), and 731.
On July 14, 2011, the Divisions issued Staff No-
Action Relief addressing the application of these
provisions after July 16, 2011. Available at:
http://www.cftc.gov/ucm/groups/public/
@newsroom/documents/file/
noactionletter071411.pdf (last visited Sept. 26,
2011). The Commission anticipates that the
Divisions will extend and conform this no-action
relief to any final amendment to the July 14 Order
that may result from this proposal.

reporting requirements. A complete list
of the Category 1 provisions is included
in the appendix to the July 14 Order.

The first part of the relief provided for
in the July 14 Order reaches those Dodd-
Frank Act provisions (“‘Category 2
provisions”) that are self-effectuating
(i.e., do not require a rulemaking) and
that reference one or more of the terms
for which the Commission and SEC are
required to provide further definition,
including “swap,” “swap dealer,”
“major swap participant,” “eligible
contract participant,” and “‘security-
based swap agreement” (collectively,
the “referenced terms”). These Category
2 provisions include, for example, the
trade execution requirement of CEA
section 2(h)(8), as amended by Dodd-
Frank Act section 723. A complete list
of the Category 2 provisions is included
in the appendix to the July 14 Order.
Because the Category 2 provisions
would have taken effect on July 16, 2011
pursuant to section 754, the
Commission granted temporary relief
from those provisions, but only to the
extent that the requirements in such
provisions specifically relate to a
referenced term that is not yet further
defined. Thus, if a Category 2 provision
also applies to futures or options on
futures, the provision took effect on July
16 with respect to futures or options on
futures. The exemption for Category 2
provisions expires on the earlier of: (1)
The effective date of the applicable final
rule further defining the relevant term;
or (2) December 31, 2011.

In part two of the July 14 Order, the
Commission provides temporary
exemptive relief from the provisions of
the CEA that may apply to certain
agreements, contracts, and transactions
in exempt or excluded commodities
(generally, financial, energy and metals
commodities) as a result of the repeal of
the CEA exemptions and exclusions in
former CEA sections 2(d), 2(e), 2(g),
2(h), and 5d as of July 16, 2011 pursuant
to sections 723(a)(1) and 734(a) of the
Dodd-Frank Act (the “Category 3
provisions”). As explained in the July
14 Order, this relief is based on the
Commission’s existing “part 35”
exemptive rules.12

Part 35 originally was promulgated in
1993 pursuant to, among others, the
Commission’s general exemptive
authority in CEA section 4(c) and its
plenary options authority under section
4c¢(b),13 and provides a broad-based
exemption from the CEA for “swap

1276 FR at 42514. The July 14 Order did not
extend to agreements, contracts, or transactions that
fully met the conditions of part 35, since in such
circumstances further relief was unnecessary.

137 U.S.C. 6¢(b).
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agreements” in any commodity.
Specifically, part 35 exempts “swap
agreements,” as defined therein, from
most of the provisions of the CEA if: (1)
They are entered into by “eligible swap
participants” (“ESPs”); 14 (2) they are
not part of a fungible class of
agreements standardized as to their
material economic terms; (3) the
creditworthiness of any party having an
actual or potential obligation under the
swap agreement would be a material
consideration in entering into or
determining the terms of the swap
agreement, including pricing, cost, or
credit enhancement terms; and (4) they
are not entered into or traded on a
multilateral transaction execution
facility.

Under part two of the relief provided
for in the July 14 Order, the Commission
stated that transactions in exempt or
excluded commodities (and persons
offering, entering into, or rendering
advice or rendering other services with
respect to such transactions) are
temporarily exempt from provisions of
the CEA that may apply to such
transactions if such transactions comply
with part 35, notwithstanding that: (1)
The transaction may be executed on a
multilateral transaction execution
facility; (2) the transaction may be
cleared; (3) persons offering or entering
into the transaction may be eligible
contract participants as defined in the
CEA (prior to the enactment of the
Dodd-Frank Act); (4) the transaction
may be part of a fungible class of
agreements that are standardized as to
their material economic terms; and/or
(5) no more than one of the parties to
the transaction is entering into the
transaction in conjunction with its line
of business, but is neither an eligible
contract participant nor an ESP, and the
transaction was not and is not marketed
to the public.15

Thus, for certain transactions, the July
14 Order provides relief
notwithstanding that the transaction

14 As noted in the July 14 Order, the parties
covered under the ESP definition, while very broad,
are not coextensive with those covered by the terms
“eligible commercial entity”” or “eligible contract
participant.” Therefore, it is possible that a small
segment of persons or entities that are currently
relying on one or more of the CEA exclusions or
exemptions cited above might not qualify as an ESP
and consequently would not be eligible for part 35.
76 FR at 42511, n. 40.

1576 FR at 42514. With respect to commodity
options, the Commission made clear that options
identified in the swap agreement definition in
paragraph (b)(1)(i) of § 35.1 of the Commission’s
regulations and any options captured by the
concluding catch-all language in that paragraph, as
well as any options described in paragraphs
(b)(1)(ii) and/or (iii) of § 35.1, involving excluded or
exempt commodities are within the scope of the
July 14 Order. 76 FR at 42514-15.

may not satisfy certain part 35
requirements (e.g., cleared, executed on
a multilateral trade execution facility,
entered into by certain persons that are
not eligible contract participants, etc.).
The Commission stated in the July 14
Order that this relief is limited to
transactions in exempt and excluded
commodities, and does not extend to
transactions in agricultural
commodities, because transactions in
agricultural commodities were not
covered by the applicable statutory
exclusions and exemptions in effect
prior to July 16, 2011.16 The exemption
in part two of the July 14 Order expires
on the earlier of: (1) The repeal,
withdrawal or replacement of part 35; or
(2) December 31, 2011.

Category 4 contains those Dodd-Frank
Act provisions for which the
Commission determined not to issue
relief, and which therefore went into
effect on July 16, 2011. A complete list
of the Category 4 provisions is included
in the appendix to the July 14 Order.

The temporary exemptions issued in
the July 14 Order are subject to several
conditions. These conditions provide
that the July 14 Order shall not: (1)
Limit in any way the Commission’s anti-
fraud or anti-manipulation authority
under the CEA; (2) apply to any
provision of the Dodd-Frank Act or the
CEA that became effective prior to July
16, 2011; (3) affect any effective date or
compliance date set forth in any
rulemaking issued by the Commission
to implement provisions of the Dodd-
Frank Act; (4) limit the Commission’s
authority under Dodd-Frank Act section
712(f) to issue rules, orders, or
exemptions prior to the effective date of
any provision of the Dodd-Frank Act
and the CEA, in order to prepare for
such effective date; and (5) affect the
applicability of any provision of the
CEA to futures contracts or options on
futures contracts, or to cash markets.1”

16 The Commission also stated, though, that
because part 35 remained in effect at the time of the
July 14 Order, market participants could continue
to rely on part 35 with respect to swaps (other than
commodity options) on enumerated agricultural
commodities as defined in CEA section 1a(4) or
§32.2 of the Commission’s regulations, as well as
swaps and commodity options on non-enumerated
agricultural commodities, to the extent these
transactions fully comply with part 35. Under the
July 14 Order, market participants also may
continue to rely on part 32 for options on
enumerated agricultural commodities to the extent
these transactions are conducted in accordance
with § 32.13(g) of the Commission’s regulations.
Rule 32.13(g) permits off-exchange options between
producers, processors, commercial users or
merchants of the commodity or its products or by-
products that have a net worth of at least $10
million.

1776 FR at 42522.

II. Discussion of the Proposed
Amendments to the July 14 Order

The Commission is proposing to
amend the July 14 Order in two ways.
First, the Commission is proposing to
amend the July 14 Order to extend the
potential latest expiry dates. With
respect to provisions covered in the first
part of the relief in the July 14 Order,
the Commission is proposing that the
temporary exemptive relief expire upon
the earlier of: (1) The effective date of
the applicable final rule further defining
the relevant referenced term; or (2) July
16, 2012.18 This amendment addresses
the potential that, as of December 31,
2011, the CFTC-SEC joint rulemakings
“further defining” the referenced terms
will not yet be effective. The
Commission also is proposing to amend
the July 14 Order to extend the expiry
date of the second part of the relief in
the July 14 Order until the earlier of:

(1) July 16, 2012; or (2) such other
compliance date as may be determined
by the Commission. For the same reason
stated by the Commission with respect
to the second part of the relief provided
in the July 14 Order, the proposed
extension of this exemptive relief “will
allow markets and market participants
to continue to operate under the
regulatory regime as in effect prior to
July 16, 2011, but subject to various
implementing regulations that the
Commission promulgates and applies to
the subject transactions, market
participants, or markets.” 19

Second, the Commission is proposing
to include within the second part of the
relief any agreement, contract or
transaction that fully meets the
conditions in part 35 as in effect on
December 31, 2011. This amendment
addresses the fact that such
transactions, which were not included
within the scope of the July 14 Order
because the exemptive rules in part 35
covered them at that time, now require
temporary relief because part 35 will no
longer be available after December 31,
2011.2° Accordingly, to ensure that the

18 The date of July 16, 2012, is consistent with the
potential transitional period provided in section
723(c) of the Dodd-Frank Act regarding former CEA
section 2(h) and section 734(c) of the Dodd-Frank
Act regarding former CEA section 5d (i.e., for “not
longer than a 1-year period” following the general
effective date of title VII) .

1976 FR at 42513.

20 The Commission recently promulgated a rule
pursuant to section 723(c)(3) of the Dodd-Frank Act
that, effective December 31, 2011, will repeal the
existing part 35 relief and replace it with new §35.1
of the Commission’s regulations. See Agricultural
Swaps, 76 FR 49291 (Aug. 10, 2011). Rule 35.1
provides, in pertinent part, that “agricultural swaps
may be transacted subject to all provisions of the
CEA, and any Commission rule, regulation or order
thereunder, that is otherwise applicable to swaps.

Continued
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exemptive relief currently available for
these transactions continues to be
available after December 31, 2011, the
Commission proposes to amend the July
14 Order to incorporate by reference the
part 35 relief available as of December
31, 2011. Whereas the relief provided in
part two of the July 14 Order was (and
would remain) limited to transactions in
excluded or exempt commodities, this
proposed amendment also would
include, beginning on January 1, 2012,
transactions in agricultural commodities
that fully meet the conditions in part 35
as in effect on December 31, 2011.21 The
Commission proposes that this further
amendment to the July 14 Order is
necessary to ensure that the same scope
of the exemptive relief available before
December 31, 2011 is available to all
swaps and extends through July 16,
2012, at the latest.

In proposing these amendments, the
Commission continues to strive to
ensure that current practices will not be
unduly disrupted during the transition
to the new regulatory regime. As stated
above, the proposed July 16, 2012 date
coincides with the potential transitional
period provided in sections 723(c) and
734(c) of the Dodd-Frank Act.22 Further,
should the Commission deem it
appropriate to terminate or extend any
exemptive relief under part two of the
July 14 Order, the Commission will be
in a better position to comprehensively
evaluate and consider any tailored
exemption at that time.

The Commission believes it is in the
interest of the public and market
participants to continue to provide
regulatory certainty regarding the
applicability of the Dodd-Frank Act.
There have been no disruptions to the
market resulting from the July 14 Order,
nor has the Commission received any
request for additional relief beyond that
provided for in the July 14 Order.
Accordingly, the Commission believes
the scope of the existing relief is
appropriate and is proposing here only

[It] also clarifies that by issuing a rule allowing
agricultural swaps to transact subject to the laws
and rules applicable to all other swaps, the
Commission is allowing agricultural swaps to
transact on [designated contract markets (“DCMs”’),
swap execution facilities (“SEFs”)], or otherwise to
the same extent that all other swaps are allowed to
trade on DCMs, SEFs, or otherwise.” Id. at 49296.

21 The Commission also is clarifying that, by
operation of new § 35.1 of the Commission’s
regulations, the Commission’s statement in
adopting the July 14 Order that a DCM may list and
trade swaps ‘“under the DCM’s rules related to
futures contracts, without exemptive relief,” 76 FR
at 42518, would apply, as of January 1, 2012, to
swaps in agricultural commodities.

22 See Order Regarding the Treatment of Petitions
Seeking Grandfather Relief for Exempt Commercial
Markets and Exempt Boards of Trade, 75 FR 56513,
Sept. 16, 2010.

to amend that relief in the
aforementioned ways. The Commission
notes, for example, that Category 1
provisions—i.e., those for which a
rulemaking is required—will continue
to be addressed outside the scope of the
July 14 Order. Further, where
appropriate, the Commission expects to
phase-in compliance with its final rules
over a period of time as part of the
Commission’s ongoing commitment to
ensuring an orderly transition to the
new regulatory regime.

III. Request for Comment

The Commission requests and will
only consider comments on the
amendments to the July 14 Order that
are proposed in this notice of proposed
amendment.

IV. Related Matters

a. Paperwork Reduction Act

The Paperwork Reduction Act
(“PRA”) 23 imposes certain
requirements on Federal agencies
(including the Commission) in
connection with conducting or
sponsoring any collection of
information as defined by the PRA.
These proposed amendments, if
approved, would not require a new
collection of information from any
persons or entities that would be subject
to the proposed amendments.

b. Cost-Benefit Considerations

Section 15(a) of the CEA 24 requires
the Commission to consider the costs
and benefits of its action before issuing
an order under the CEA. CEA section
15(a) further specifies that costs and
benefits shall be evaluated in light of
five broad areas of market and public
concern: (1) Protection of market
participants and the public; (2)
efficiency, competitiveness, and
financial integrity of futures markets;
(3) price discovery; (4) sound risk
management practices; and (5) other
public interest considerations. The
Commission may in its discretion give
greater weight to any one of the five
enumerated areas and could in its
discretion determine that,
notwithstanding its costs, a particular
order is necessary or appropriate to
protect the public interest or to
effectuate any of the provisions or to
accomplish any of the purposes of the
CEA.

This notice of proposed amendment
proposes to amend the existing July 14
Order by extending the currently
available temporary relief to no later
than July 16, 2012, and by accounting

2344 U.S.C. 3507(d).
247 U.S.C. 19(a).

for the repeal of part 35 of the
Commission’s regulations. As such, and
because this proposal does not change
the nature or limit the scope of relief
granted in the July 14 Order, the costs
and benefits set forth in the July 14
Order may be incorporated by reference
in this proposal.2® Nevertheless, the
Commission seeks comment on whether
these proposed amendments would
impose any costs or confer any benefits
beyond the July 14 Order.

V. Proposed Amendments to the July 14
Order

The Commission proposes the
following amendments to the July 14
Order:

The Commission, to provide for the
orderly implementation of the
requirements of Title VII of the Dodd-
Frank Act, pursuant to sections 4(c) and
4¢(b) of the CEA and section 712(f) of
the Dodd-Frank Act, hereby issues this
Order consistent with the
determinations set forth above, which
are incorporated in this Final Order, as
amended, by reference, and:

(1) Exempts, subject to the conditions
set forth in paragraph (3), all
agreements, contracts, and transactions,
and any person or entity offering,
entering into, or rendering advice or
rendering other services with respect to,
any such agreement, contract, or
transaction, from the provisions of the
CEA, as added or amended by the Dodd-
Frank Act, that reference one or more of
the terms regarding entities or
instruments subject to further definition
under sections 712(d) and 721(c) of the
Dodd-Frank Act, which provisions are
listed in Category 2 of the Appendix to
this Order; provided, however, that the
foregoing exemption:

a. Applies only with respect to those
requirements or portions of such
provisions that specifically relate to
such referenced terms; and

b. With respect to any such provision
of the CEA, shall expire upon the earlier
of: (i) The effective date of the
applicable final rule further defining the
relevant term referenced in the
provision; or (ii) July 16, 2012.

(2) Exempts, subject to the conditions
set forth in paragraph (3), all
agreements, contracts, and transactions,
and any person or entity offering,
entering into, or rendering advice or
rendering other services with respect to,
any such agreement, contract, or
transaction, from the provisions of the
CEA, if the agreement, contract, or
transaction complies with part 35 of the
Commission’s regulations as in effect as
of December 31, 2011, including any

2576 FR 42521.
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agreement, contract, or transaction in an
exempt or excluded (but not
agricultural) commodity that complies
with such provisions then in effect
notwithstanding that:

a. The agreement, contract, or
transaction may be executed on a
multilateral transaction execution
facility;

b. The agreement, contract, or
transaction may be cleared;

c. Persons offering or entering into the
agreement, contract or transaction may
not be eligible swap participants,
provided that all parties are eligible
contract participants as defined in the
CEA prior to the date of enactment of
the Dodd-Frank Act;

d. The agreement, contract, or
transaction may be part of a fungible
class of agreements that are
standardized as to their material
economic terms; and/or

e. No more than one of the parties to
the agreement, contract, or transaction is
entering into the agreement, contract, or
transaction in conjunction with its line
of business, but is neither an eligible
contract participant nor an eligible swap
participant, and the agreement, contract,
or transaction was not and is not
marketed to the public;

Provided, however, that: (i) Such
agreements, contracts, and transactions
(and persons offering, entering into, or
rendering advice or rendering other
services with respect to, any such
agreement, contract, or transaction) fall
within the scope of any of the existing
CEA sections 2(d), 2(e), 2(g), 2(h), and
5d provisions or the line of business
provision as in effect prior to July 16,
2011; and (ii) the foregoing exemption
shall expire upon the earlier of: (I) July
16, 2012; or (II) such other compliance
date as may be determined by the
Commission.

(3) Provides that the foregoing
exemptions in paragraphs (1) and (2)
above shall not:

a. Limit in any way the Commission’s
authority with respect to any person,
entity, or transaction pursuant to CEA
sections 2(a)(1)(B), 4b, 4o, 6(c), 6(d), 6¢c,
8(a), 9(a)(2), or 13, or the regulations of
the Commission promulgated pursuant
to such authorities, including
regulations pursuant to CEA section
4c¢(b) proscribing fraud;

b. Apply to any provision of the
Dodd-Frank Act or the CEA that became
effective prior to July 16, 2011;

c. Affect any effective or compliance
date set forth in any rulemaking issued
by the Commission to implement
provisions of the Dodd-Frank Act;

d. Limit in any way the Commission’s
authority under section 712(f) of the
Dodd-Frank Act to issue rules, orders, or

exemptions prior to the effective date of
any provision of the Dodd-Frank Act
and the CEA, in order to prepare for the
effective date of such provision,
provided that such rule, order, or
exemption shall not become effective
prior to the effective date of the
provision; and

e. Affect the applicability of any
provision of the CEA to futures
contracts or options on futures
contracts, or to cash markets.

In its discretion, the Commission may
condition, suspend, terminate, or
otherwise modify this Order, as
appropriate, on its own motion. This
Final Order, as amended, shall be
effective immediately.

Issued in Washington, DC, on October 18,
2011 by the Commission.

David A. Stawick,
Secretary of the Commission.

Note:

The following appendices will not
appear in the Code of Federal
Regulations.

Appendices to Notice of Proposed
Amendment to Effective Date for Swap
Regulation—Commission Voting
Summary and Statements of
Commissioners

Appendix 1—Commission Voting
Summary

On this matter, Chairman Gensler and
Commissioners Dunn, Sommers, Chilton and
O’Malia voted in the affirmative; no
Commissioner voted in the negative.

Appendix 2—Statement of Chairman
Gary Gensler

I support the proposed amendment to the
July 14th Exemptive Order regarding the
effective dates of certain Dodd-Frank Act
provisions.

The July 14th order provided relief until
December 31, 2011, or when the definitional
rulemakings become effective, whichever is
sooner, from certain provisions that would
otherwise apply to swaps or swap dealers on
July 16. This includes provisions that do not
directly rely on a rule to be promulgated, but
do refer to terms that must be further defined
by the CFTC and SEC, such as “swap” and
“swap dealer.”

Commission staff is working very closely
with Securities and Exchange Commission
(SEC) staff on rules relating to entity and
product definitions. Staff is making great
progress, and we anticipate taking up the
further definition of entities in the near term
and product definitions shortly thereafter.

As these definitional rulemakings have yet
to be finalized or become effective, today’s
proposed amendment would provide relief
through July 16, 2012, or when the
definitional rulemakings become effective—
whichever is sooner.

The order also provided relief through no
later than December 31, 2011, from certain

CEA requirements that may apply as the
result of the repeal, effective on July 16,
2011, of CEA sections 2(d), 2(e), 2(g), 2(h)
and 5d. The proposed amendment also
extends this relief to July 16, 2012, or until
a date the Commission may otherwise
determine with respect to a particular
requirement under the CEA.

In addition, today’s proposed amendment
also tailors the July 14th relief in light of the
Commission’s actions finalizing the
agricultural swap rules.

Appendix 2—Statement of
Commissioner Scott O’Malia

As Yogi Berra famously proclaimed: “It is
déja vu all over again.” Yogi perfectly
encapsulates my feelings today. We find
ourselves again voting on a proposed order
aimed at providing legal certainty in the form
“temporary exemptive relief”” for swap
market participants that extends the soon to
expire relief found in the Commission’s July
14, 2011 exemptive order (‘“July 14 Order”).
This temporary relief is necessary because:
(1) The Commission has not yet put forth
final rules defining such key terms such as
“swap’’ and “swap dealer”; and (2) certain
exemptions and exclusions for transactions
in exempt and excluded commodities
currently relied upon by market participants
will be repealed effective December 31, 2011.
The proposal states: “[tlhe Commission
proposes that this further amendment to the
July 14 Order is necessary to ensure that the
same scope of the exemptive relief available
before December 31, 2011 is available to all
swaps and extends through July 16, 2012, at
the latest.”

Unfortunately, we are once again facing an
exemptive order that suffers the same faults
that the July 14 Order suffered, namely: (1)

It again includes an arbitrary sunset
provision that will cut the transition period
short and so will likely not provide necessary
“relief”” to market participants, and (2) it
demonstrates the lack of ordering of
rulemakings combined with the failure to put
forth an implementation schedule. We now
need to broaden the scope of the July 14
Order because the exemptive rules contained
in part 35 will no longer be available to
market participants after December 31, 2011
even though the replacement regulatory
regime is not in place yet.26 Part 35 is more
commonly known as the swap exemption
and is relied upon primarily by entities
engaging in agricultural swaps. The
Commission repealed part 35 in order to
ensure that it is not used by individuals and
entities who had relied on Sections 2(d), (g)
and (h) of the Commodity Exchange Act
(“CEA”) as an end run around the new
statutory and regulatory requirements.

I support the proposal, as I did last time,
because it is important for the Commission
to provide market participants and the public
with the form of relief the exemptive order
is contemplating, but I would have preferred

26 The Commission recently promulgated a rule
pursuant to section 723(c)(3) of the Dodd-Frank Act
that, effective December 31, 2011, will repeal the
existing part 35 relief and replace it with new §35.1
of the Commission’s regulations. See Agricultural
Swaps, 76 FR 49291 (Aug. 10, 2011).
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that this rule, like its predecessor, would not
select an arbitrary end date.

Mr. Chairman, I again renew my call for a
comprehensive rulemaking schedule and
implementation plan, that provides greater
insight on reporting requirements to swap
data repositories as well as separate
rulemaking on real time and block rules. The
Commission must also provide some
certainty on the clearing and trading mandate
including clarification of ““made available for
trading” and guidance on swap clearing.

[FR Doc. 2011-27535 Filed 10-24-11; 8:45 am]
BILLING CODE 6351-01-P

INTERNATIONAL TRADE
COMMISSION

19 CFR Chapter Il

Preliminary Plan for Retrospective
Analysis of Existing Rules

AGENCY: International Trade
Commission.

ACTION: Notice of Availability; Request
for Comments.

SUMMARY: The United States
International Trade Commission
(Commission) is developing a plan for
the retrospective analysis of its existing
regulations. The Commission is seeking
public comment on a preliminary
version of such a plan.

DATES: Comment Date: To be assured of
consideration, written comments must
be received by 5:15 p.m. on November
25, 2011.

ADDRESSES: You may submit comments,
identified by docket number MISC-038
by any of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Agency Web Site: http://
www.usitc.gov. Follow the instructions
for submitting comments. See http://
www.usitc.gov/secretary/edis.htm.

Mail: For paper submission. U.S.
International Trade Commission, 500 E
Street, SW., Room 112, Washington, DC
20436.

Hand Delivery/Courier: U.S.
International Trade Commission, 500 E
Street, SW., Room 112, Washington, DC
20436. From the hours of 8:45 a.m. to
5:15 p.m.

For detailed instructions on
submitting comments, see the ‘“Public
Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Peter L. Sultan, Office of the General
Counsel, United States International
Trade Commission, telephone 202—-205—
3094, e-mail Peter.Sultan@usitc.gov.
Hearing-impaired individuals are

advised that information on this matter
can be obtained by contacting the
Commission’s TDD terminal at 202—
205-1810. General information
concerning the Commission may also be
obtained by accessing its Internet server
(http://www.usitc.gov).

SUPPLEMENTARY INFORMATION: Executive
Order 13579 of July 11, 2011, calls on
each independent regulatory agency to
develop and release to the public,
within 120 days of the date of the
Executive Order, a plan under which
the agency will periodically review its
significant regulations to determine
whether any such regulations should be
modified, streamlined, expanded, or
repealed so as to make the agency’s
regulatory program more effective or
less burdensome in achieving regulatory
objectives. The following is the
Commission’s Preliminary Plan for
Retrospective Analysis of Existing
Rules. The Commission welcomes
comments from the public concerning
this plan.

Public Participation

Instructions: All submissions received
must include the agency name and the
docket number (MISC—-038) for this
proceeding. All comments received will
be posted without change to http://
www.usitc.gov, including any personal
information provided. For paper copies,
a signed original and 14 copies of each
set of comments, along with a cover
letter stating the nature of the
commenter’s interest in the proposed
rulemaking, should be submitted to
James Holbein, Secretary, U.S.
International Trade Commission, 500 E
Street, SW., Room 112, Washington, DC
20436. Comments, along with a cover
letter, may be submitted electronically
to the extent provided by Sec. 201.8 of
the Commission’s rules. This rule may
refer commenters to the Handbook for
Electronic Filing Procedures (see http://
www.usitc.gov/secretary/edis.htm). For
those submitting comments by mail, it
is advisable to mail comments in
advance of the due date since
Commission mail will be delayed due to
necessary security screening.

Docket: For access to the docket to
read comments received, go to http://
www.usitc.gov or U.S. International
Trade Commission, 500 E Street, SW.,
Room 112, Washington, DC 20436.

United States International Trade
Commission

Preliminary Plan for Retrospective
Analysis of Existing Rules

October 18, 2011
I. Executive Summary of Plan

Executive Orders 13579 and 13563
recognize the importance of maintaining
a consistent culture of retrospective
review and analysis throughout the
Federal government. Executive Order
13579 calls on each independent
regulatory agency to develop and release
to the public a plan, consistent with law
and reflecting the agency’s resources
and regulatory priorities and processes,
under which the agency will
periodically review its significant
regulations to determine whether any
such regulations should be modified,
streamlined, expanded, or repealed so
as to make the agency’s regulatory
program more effective or less
burdensome in achieving the regulatory
objectives.

Pursuant to Executive Order 13579,
the U.S. International Trade
Commission developed this preliminary
plan for retrospective analysis of its
regulations. The plan is designed to
create a defined method and schedule
for identifying and reconsidering certain
significant rules that are obsolete,
unnecessary, unjustified, excessively
burdensome, or counterproductive. Its
review processes are intended to
facilitate the identification of rules that
warrant repeal or modification, or the
strengthening, complementing, or
modernizing of rules where necessary or
appropriate.

II. Background

The Commission is an independent,
quasi-judicial Federal agency with
broad investigative responsibilities on
matters of trade. It investigates the
effects of dumped and subsidized
imports on domestic industries,
conducts global safeguard
investigations, and adjudicates cases
involving imports that allegedly infringe
intellectual property rights. The
Commission also serves as a Federal
resource where trade data and other
trade policy-related information are
gathered and analyzed. The information
and analysis are provided to the
President, the Office of the United
States Trade Representative (USTR), and
Congress to facilitate the development
of sound and informed U.S. trade
policy. The Commission makes most of
its information and analysis available to
the public to promote understanding of
international trade issues. The
Commission also maintains the
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Harmonized Tariff Schedule of the
United States (HTS).

Thus, the Commission is not
primarily a regulatory agency, and its
regulations generally serve to govern the
process of its statutory investigative
responsibilities. In carrying out its
mission, the Commission issues rules of
practice and procedure relating to the
conduct of its investigations. The
Commission’s rules are codified in Title
19 of the Code of Federal Regulations.

e Part 201 of the Commission’s rules
are rules of general application relating
to the functions and activities of the
Commission.

e Part 202 sets out rules pertaining to
investigations of costs of production
under section 336 of the Tariff Act of
1930, as amended (19 U.S.C. 1336).

e Part 204 contains rules pertaining to
investigations of effects of imports on
agricultural programs under section 22
of the Agricultural Adjustment Act, as
amended (7 U.S.C. 624).

e Part 205 covers rules pertaining to
investigations to determine the probable
economic effect on the economy of the
United States of proposed modifications
of duties or any other barrier to (or other
distortion of) international trade or of
taking retaliatory actions to obtain the
elimination of unjustifiable or
unreasonable foreign acts or policies
which restrict U.S. commerce.

e Part 206 pertains to investigations
relating to global and bilateral safeguard
actions, market disruption, trade
diversion, and review of relief actions.

e Part 207 sets out rules for the
conduct of antidumping and
countervailing duty investigations
conducted under title VII of the Tariff
Act of 1930, as amended (19 U.S.C. 1671
et seq.).

e Part 208 contains rules pertaining to
investigations with respect to the
commercial availability of textile fabric
and yarn in Sub-Saharan African
countries.

e Part 210 sets out rules for the
conduct of investigations of unfair
practices in import trade under section
337 of the Tariff Act of 1930, as
amended (19 U.S.C. 337).

e Part 212 establishes rules for the
implementation of the Equal Access to
Justice Act (5 U.S.C. 504).

In the course of its investigations, the
Commission also generally issues
questionnaires seeking business and
financial information from domestic and
foreign firms. These questionnaires are
frequently revised and adapted, with the
input of affected parties wherever
possible.

The Commission also maintains
several documents that provide
guidance to parties involved in its

investigations, including its
“Antidumping and Countervailing Duty
Handbook,” “An Introduction to
Administrative Protective Order
Practice in Import Injury
Investigations,” and the “Handbook on
Electronic Filing Procedures.” The
documents are maintained in electronic
form on the Commission’s Web site and
are reviewed and updated periodically.

III. Scope of Plan

This Plan covers existing regulations,
existing information collections, and
significant guidance documents.

IV. Elements of the Plan

Fostering a Culture of Retrospective
Analysis. The Commission intends to
strengthen its culture of retrospective
analysis by informing all of its
employees of the Plan and periodically
seeking input from them.

Prioritization. The Commission has
identified selection criteria for the rules
it will review retrospectively. It will
endeavor to review rules that:

¢ Have been affected by subsequent
legal developments;

e Overlap, duplicate, or conflict with
other Federal rules;

e Are the subject of public comments,
from individuals and entities that
appear before the Commission, and from
Congressional and other Executive
Branch sources;

e Require outdated reporting
practices; or

e Have been in place for a long time,
so that updating may be appropriate.

Structure and Staffing. The following
Commission official will be responsible
for overseeing the retrospective review
of existing rules: James R. Holbein,
Secretary, e-mail: secretary@usitc.gov.

Process for Retrospective Review.
Every two years, the Commission’s
General Counsel will send a
memorandum to the Commission’s
Secretary, office directors, and
administrative law judges asking them
for input on rules suitable for
modification or elimination. The
Commission will also seek input from
the public at that time. Based on
responses to this memorandum and
comments from the public, and in
consultation with Commissioners, staff
of the General Counsel’s office will
make recommendations to the
Commission regarding the possible
modification or elimination of existing
regulations. Once an appropriate rule
change has been identified, the
Commission will publish a notice of
proposed rulemaking and solicit public
comment on the proposed change.

V. Public Access and Participation

On October 18, 2011, the Commission
issued a notice to be published in the
Federal Register and posted on the
homepage of its Web site http://
www.usitc.gov/, seeking public
comment on the design of this Plan and
the identification of specific rules to be
included in the Plan. See http://
www.usitc.gov/.

[This section will discuss public
comments that the Commission
receives.]

VI. Current Agency Efforts Already
Underway Independent of Executive
Order 13579

Even before the issuance of Executive
Order 13579, Commission staff
periodically review existing regulations
with a view to updating and improving
them, and eliminating redundant or
unnecessary regulations. For example,
this year the Commission undertook to
revise its rules to provide that most
documents filed with the agency will be
filed by electronic means. See 76 FR
61937 (Oct. 6, 2011). In addition, the
Commission staff constantly adapts the
questionnaires that it issues in its
investigations to reflect the specific
circumstances of each investigation.
Wherever possible, the staff seek
preliminary input from firms that will
be asked to complete these
questionnaires. In light of these efforts,
the Commission is well-positioned to
implement a more systematic plan for
retrospective review of its regulations.

VII. Examples of Rules for
Retrospective Review

The Commission has preliminarily
identified the following aspects of its
existing rules for review over the next
two years:

1. General review of existing
regulations in 19 CFR parts 201, 207,
and 210. The Commission will seek to
determine whether any such regulations
shall be modified, streamlined,
expanded or repealed so as to make the
agency’s regulations more effective or
less burdensome.

2. Employee Responsibilities and
Conduct, 19 CFR part 200. The
Commission intends to review its
regulations addressing employee
responsibilities and conduct, to assess
whether these regulations can be
modified or repealed, in light of the
issuance of similar regulations by the
Office of Government Ethics.

3. National Security Information, 19
CFR part 201, subpart F. The
Commission intends to review its
regulations addressing national security
information, to assess whether these
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regulations should be modified, in light
of Executive Order 13526 (Dec. 29,
2009).

4. Investigations With Respect to
Commercial Availability of Textile
Fabric and Yarn in Sub-Saharan African
Countries, 19 CFR part 208. The
Commission intends to review its
regulations addressing investigations
with respect to the commercial
availability of textile fabric and yarn in
Sub-Saharan African countries, to assess
whether these regulations can be
repealed, in light of the repeal of section
112(c)(2) of the African Growth and
Opportunity Act (AGOA), which
required the Commission to make
determinations with respect to the
commercial availability and use of
regional textile fabric or yarn in lesser
developed beneficiary sub-Saharan
African countries in the production of
apparel articles receiving U.S.
preferential treatment under AGOA (see
section 3(a)(2)(B) of Public Law 110—
436, October 16, 2008, 122 Stat. 4980).
This list is non-exhaustive and the
Commission will consider whether
other parts of its regulations should also
be subject to review within the next two
years.

VIIIL. Publishing the Plan Online

The Commission will publish this
plan in the Federal Register and on the
agency’s Web site, at http://
www.usitc.gov. The Web site includes a
page on the Commission’s Rules of
Practice and Procedure, at http://
www.usitc.gov/secretary/
fed_reg notices/rules/. This Rules page
will include a link to the plan. Members
of the public will be able to post
comments about the plan via a link on
the page. Commenters may also choose
to file comments in paper form to the
Secretary to the Commission, room 112,
500 E Street, SW., Washington, DC
20436.

By Order of the Commission.

Issued: October 18, 2011.

James Holbein,

Secretary to the Commission.

[FR Doc. 201127363 Filed 10-24-11; 8:45 am]
BILLING CODE 7020-02-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 404
[Docket No. SSA-2009-0039]
RIN 0960-AH04

Revised Medical Criteria for Evaluating
Congenital Disorders That Affect
Multiple Body Systems

AGENCY: Social Security Administration.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to revise the
criteria in the Listing of Impairments
(listings) that we use to evaluate cases
involving impairments that affect
multiple body systems in adults and
children under titles Il and XVI of the
Social Security Act (Act). The proposed
revisions reflect our program experience
and address adjudicator questions we
have received since we last
comprehensively revised this body
system in 2005. We do not expect any
decisional differences due the revisions
in this body system.

DATES: To ensure that your comments
are considered, we must receive them
by no later than December 27, 2011.

ADDRESSES: You may submit comments
by any one of three methods—Internet,
fax, or mail. Do not submit the same
comments multiple times or by more
than one method. Regardless of which
method you choose, please state that
your comments refer to Docket No.
SSA-2009-0039 so that we may
associate your comments with the
correct regulation.

Caution: You should be careful to
include in your comments only
information that you wish to make
publicly available. We strongly urge you
not to include in your comments any
personal information, such as Social
Security numbers or medical
information.

1. Internet: We strongly recommend
that you submit your comments via the
Internet. Visit the Federal eRulemaking
portal at http://www.regulations.gov.
Use the Search function to find docket
number SSA-2009-0039. The system
will issue you a tracking number to
confirm your submission. You will not
be able to view your comment
immediately because we must post each
comment manually. It may take up to a
week for your comment to be viewable.

2. Fax: Fax comments to (410) 966—
2830.

3. Mail: Address your comments to
the Office of Regulations, Social
Security Administration, 107 Altmeyer
Building, 6401 Security Boulevard,
Baltimore, Maryland 21235-6401.

Comments are available for public
viewing on the Federal eRulemaking
portal at http://www.regulations.gov or
in person, during regular business
hours, by arranging with the contact
person identified below.

FOR FURTHER INFORMATION CONTACT:
Cheryl Williams, Office of Medical
Listings Improvement, Social Security
Administration, 6401 Security
Boulevard, Baltimore, Maryland 21235-

6401, (410) 965—1020. For information
on eligibility or filing for benefits, call
our national toll-free number, 1-800—
772—1213, or TTY 1-800-325-0778, or
visit our Internet site, Social Security
Online, at http://
www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION:

Why are we proposing to revise the
listings for this body system?

We last published final rules making
comprehensive revisions to the multiple
body systems listings on August 30,
2005.1 These listings are scheduled to
expire on October 31, 2013. However,
we decided to propose these revisions
now to reflect our program experience
and to address adjudicator questions we
have received since 2005.2

What revisions are we proposing?

Most of the proposed rules are
substantively the same as the current
ones. We propose to clarify and
reorganize them. We also propose to
revise some rules to simplify them and
to revise the listings to include different
methods for establishing the existence
of non-mosaic Down syndrome and
other congenital disorders that affect
multiple body systems under the
listings. We do not expect any
decisional differences due the revisions
in this body sytem.

We propose to:

e Revise the name of the body system
from “Impairments That Affect Multiple
Body Systems” to ‘“Congenital Disorders
That Affect Multiple Body Systems”’;

¢ Reorganize and revise the
introductory text for the adult listings
(section 10.00) and the childhood
listings (section 110.00);

¢ Revise adult listing 10.06 and
childhood listing 110.06 for non-mosaic
Down syndrome; and

e Make editorial changes in
childhood listing 110.08 for catastrophic
congenital disorders.

Why are we proposing to change the
name of this body system?

We are proposing to change the name
of this body system from ‘“‘Impairments
That Affect Multiple Body Systems” to
“Congenital Disorders That Affect

170 FR 51252.

2We published an advance notice of proposed
rulemaking (ANPRM) on November 10, 2009. 74 FR
57971. In the ANPRM, we invited interested people
and organizations to send us written comments and
suggestions about whether and how we should
revise these listings. We received two comment
letters. We said in the ANPRM that we would not
respond to the comment letters, and this NPRM
does not reflect the commenters’ suggestions. You
may read the comment letters at http://
www.regulations.gov by searching under docket
number SSA-2009-0039.


http://www.usitc.gov/secretary/fed_reg_notices/rules/
http://www.usitc.gov/secretary/fed_reg_notices/rules/
http://www.usitc.gov/secretary/fed_reg_notices/rules/
http://www.socialsecurity.gov
http://www.socialsecurity.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.usitc.gov
http://www.usitc.gov
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Multiple Body Systems” to clarify that
we consider only certain congenital
disorders in this body system. We
evaluate other disorders that affect more
than one body system under the listings
that address their specific effects. We

evaluate congenital disorders with
single effects under other body systems.

What changes are we proposing to the
introductory text of the multiple body
systems adult listings?

The following chart provides a
comparison of the current introductory
text for adults and the proposed
introductory text:

Current introductory text

Proposed introductory text

10.00A What Impairment Do We Evaluate Under This Body System?

10.00A1 General.

10.00A2 What is Down syndrome?

10.00A3 What is non-mosaic Down syndrome?
10.00A4 What is mosaic Down syndrome?

10.00B What Documentation Do We Need To Establish That You
Have Non-Mosaic Down Syndrome?

10.00B1 General.

10.00B2 Definitive chromosomal analysis.

10.00B3 What if we do not have the results of definitive chromosomal
analysis?

10.00C How Do We Evaluate Other Impairments That Affect Multiple
Body Systems?

10.00A Which disorder do we evaluate under this body system?

Revised and included in 10.00A.

Revised and included in 10.00B.

10.00B What is non-mosaic Down syndrome?

Revised and included in 10.00B and 10.00D.

10.00C What evidence do we need to document non-mosaic Down
syndrome under 10.06?

Revised and included in 10.00C.

Revised and included in 10.00C.

Revised and included in 10.00C.

10.00D How do we evaluate mosaic Down syndrome and other con-
genital disorders that affect multiple body systems?

10.00D1 Mosaic Down syndrome.

10.00D2 Other congenital disorders that affect multiple body systems.

10.00D3 Evaluating the effects of mosaic Down syndrome or another

congenital disorder under the listing.
10.00E  What if your disorder does not meet a listing?

As the chart illustrates, we are
proposing to make minor revisions to
terms in the introductory text (for
example, changing the word
“impairment” to “disorder”) and to
reorganize the information in the text.
We are also proposing to make other
changes that we discuss below.

In proposed section 10.00A, we
explain that, although there are two
forms of Down syndrome, we evaluate
only the non-mosaic form under the
listing. Non-mosaic Down syndrome
occurs when a person has three copies
of chromosome 21 in all of their cells or
an extra copy of chromosome 21
attached to a different chromosome in
all of their cells. Mosaic Down
syndrome occurs when some cells have
an extra copy of chromosome 21 and
other cells are normal, with only two
copies of the chromosome. The mosaic
form is much less common than the
non-mosaic form, and its effects are less
likely to be of listing-level severity. In
section 10.00D of the proposed rules, we
clarify our guidance in current
10.00A4b that we will evaluate
impairment(s) caused by mosaic Down
syndrome in the appropriate body
system, or if the disorder does not meet
a listing, consider whether the
impairment(s) medically equals the
listings.

In proposed section 10.00B, we
describe non-mosaic Down syndrome
and its effects. We propose to replace
the term “mental retardation” with the
term “intellectual disability” to conform
with recent legislation that revised

certain Federal statutes that referred to
“mental retardation” to use the term
“intellectual disability” instead.3

In proposed section 10.00C1, we
explain that we need a copy of a
laboratory report of karyotype analysis
to establish that a claimant’s non-mosaic
Down syndrome meets proposed listing
10.06A. Karyotype analysis clarifies
whether the Down syndrome is the non-
mosaic or mosaic form. The report must
either be signed by a physician or, if
unsigned, accompanied by a statement
from a physician indicating that the
person has Down syndrome.

In proposed section 10.00C1, we
explain that:

¢ We will not purchase karyotype
analysis, consistent with our
longstanding policy that we will not
purchase genetic testing, and

e We will not accept the fluorescence
in situ hybridization (FISH) test—a
screening test—and that it is not
equivalent to the requirement for
karyotype analysis.

Our rules require evidence from an
‘“acceptable medical source” to establish
the existence of a medically
determinable impairment, and a
physician is the only acceptable source
for establishing that a person has Down
syndrome.4 The physician does not

3Rosa’s Law, Pub. L. 111-256 (Oct. 5, 2010). It

also revised references from ‘‘a mentally retarded
individual” to “an individual with an intellectual
disability.”

4We define the terms “medically determinable
impairment” and “acceptable medical source” in 20
CFR 404.1508, 404.1513, 416.908, and 416.913.

need to provide any additional
information to establish the existence of
the disorder, as we explain in proposed
section 10.00C1c.

Proposed section 10.00C2
corresponds in part to current section
10.00B3 and explains the evidence we
need to establish that a claimant’s non-
mosaic Down syndrome meets the
criteria of proposed listing 10.06B or
10.06C.

¢ In proposed section 10.00C2a, we
explain how we would establish that
non-mosaic Down syndrome meets
proposed listing 10.06B. This proposed
listing covers claimants who have had
definitive laboratory testing, but who
have not provided us with a copy of
their laboratory reports. Our current
rules require detailed evidence
describing a person’s physical
appearance and other evidence that is
“persuasive” that the claimant has non-
mosaic Down syndrome. Since the great
majority of people with Down syndrome
have the non-mosaic form, we will no
longer require the physician to describe
the person’s physical features. Instead,
to meet proposed listing 10.06B, a
physician must report that (1) The
claimant has Down syndrome that is
consistent with prior karyotype analysis
and (2) the claimant has the distinctive
physical features of the disorder.

¢ In proposed section 10.00C2b, we
explain a new method for establishing
disability based on non-mosaic Down
syndrome under proposed listing
10.06C. The proposed listing, which is
also based on our adjudicative
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experience, allows for a finding of
disability when the claimant has not
had definitive laboratory testing or we
have no information about karyotype
analysis results even if the person did
have a test. Because we do not have
definitive test results, we would require
a more detailed description of the
clinical features of the disorder and
evidence that the claimant’s functioning
is consistent with a diagnosis of non-
mosaic Down syndrome. The proposed
provision would allow us to find that a
claimant does not have non-mosaic
Down syndrome if we have other
evidence that is inconsistent with a
diagnosis of the disorder. This provision
is similar to current 10.00B3 that
provides “the report must be consistent
with other evidence in your case
record.” While we do not need to obtain
additional evidence, we must consider
any other evidence in the case record to

ensure that it is consistent with the
diagnosis.

What changes are we proposing to the
multiple body systems listings for
adults?

We propose to revise current listing
10.06, Non-mosaic Down syndrome, to
make it more specific. A claimant can
demonstrate that he or she meets
proposed listing 10.06 in one of three
ways.

e Under proposed listing 10.06A, a
claimant can demonstrate that he or she
meets the listing based solely on a
laboratory report of karyotype analysis
that a physician signed or on a
laboratory report of karyotype analysis
that is not signed by a physician but is
accompanied by a physician’s statement
that the person has Down syndrome;

e Under proposed listing 10.06B, a
claimant can demonstrate that he or she
meets the listing based on a physician’s

statement that the claimant has Down
syndrome that is consistent with prior
karyotype analysis demonstrating
chromosome 21 trisomy or chromosome
21 translocation and that the person has
the distinctive physical features of
Down syndrome; and

e Under proposed listing 10.06C, a
person can meet the listing when we do
not have a copy of, or information
about, laboratory testing, but we have a
physician’s report that the person has
Down syndrome with distinctive
physical features and evidence that the
person functions at a level consistent
with non-mosaic Down syndrome.

What changes are we proposing to the
introductory text of the congenital
disorders listings for children?

The following chart provides a
comparison of the current introductory
text for children and the proposed
introductory text:

Current introductory text

Proposed introductory text

110.00A What Kinds of Impairments Do We Evaluate Under This

Body System?
110.00A1 General.
110.00A2 What is Down syndrome?

110.00A3 What is non-mosaic Down syndrome?

110.00A4 What is mosaic Down syndrome?

110.00A5 What are catastrophic congenital abnormalities or dis-
eases?

110.00B What Documentation Do We Need To Establish That You
Have an Impairment That Affects Multiple Body Systems?

110.00B1 General.

110.00B2 Non-mosaic Down syndrome (110.06)
110.00B3 Catastrophic congenital abnormalities or diseases (110.08)

110.00A Which disorders do we evaluate under this body system?

Revised and included in 110.00A.
Revised and included in 110.00B.
110.00B What is non-mosaic Down syndrome?
Revised and included in 110.00F.
Revised and included in 110.00D.

110.00C What evidence do we need to document non-mosaic Down
syndrome under 110.067?

Revised and included in 110.00C.

Revised and included in 110.00C.

Revised and included in 110.00D and 110.00E.

110.00D What are catastrophic congenital disorders?

110.00E What evidence do we need under 110.08?

110.00C How Do We Evaluate Other Impairments That Affect Multiple
Body Systems and That Do Not Meet the Criteria of the Listings in
This Body System?

110.00F How do we evaluate mosaic Down syndrome and other con-
genital disorders that affect multiple body systems?

110.00F1 Mosaic Down syndrome.
110.00F2 Other congenital disorders that affect multiple body sys-

tems.
110.00F3

Evaluating the effects of mosaic Down syndrome or an-
other congenital disorder under the listings.
110.00G What if your disorder does not meet a listing?

We propose to reorganize and revise
the introductory text as in the adult
rules. Since we are proposing the same
changes in the childhood rules that
correspond to the adult rules, we do not
summarize them here. Proposed section
110.00C is identical to proposed section
10.00C and includes a reference to a
child’s “work history.” We included
this phrase in the child rules because
the listings in part B are for people up
to the age of 18, and some older
adolescents have worked.

As under the current listings, the
proposed childhood listings include a
listing that we do not include in the
adult rules—proposed listing 110.08 for

“catastrophic” congenital disorders. We
propose to reorganize and clarify the
introductory text that explains listing
110.08 as follows:

¢ In proposed section 110.00D, we
briefly explain the kinds of disorders we
would evaluate under proposed listing
110.08 and provide some examples of
these disorders. In the current rules, we
include these examples in listing
110.08. We propose to move them to the
introductory text so there is no
implication that the examples in current
listings 110.08A and B are the sole
disorders covered by these listings.

¢ Proposed section 110.00E
corresponds to current section

110.00B3. We propose changes in this
section to make it similar to proposed
sections 10.00C and 110.00C for non-
mosaic Down syndrome. For example,
the current rule requires both a clinical
description of the diagnostic physical
features of the disorder and the report
of the definitive laboratory study
establishing the diagnosis. Since the
second requirement is for a definitive
laboratory study, we do not believe that
we also need a description of the
diagnostic clinical features in such
cases. We believe that we can simplify
the rule and make some favorable
determinations more quickly.
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What changes are we proposing to the
congenital disorders listings for
children?

We propose to revise current listing
110.06, Non-mosaic Down syndrome, in
the same way as proposed adult listing
10.06. We would revise listings 110.08A
and B by moving the examples from
these current listings to proposed
section 110.00D in the introductory text.
We would also replace the phrase
“profoundly impaired” in listing
110.08A with the phrase “very serious
interference” the same phrase we use in
proposed listing 110.08B. Both listings
should have the same severity criterion.
The criterion we propose is based on
current listing 110.08B, which uses the
phrase “interferes very seriously’” and is
a term we use in other rules. We would
also clarify in proposed section 110.00D
that “very seriously” has the same
meaning as our definition of the term
“extreme” in our rules for determining
functional equivalence for children.5

What is our authority to make rules
and set procedures for determining
whether a person is disabled under the
statutory definition?

The Act authorizes us to make rules
and regulations and to establish
necessary and appropriate procedures to
implement them. Sections 205(a),
702(a)(5), and 1631(d)(1).

How long would these proposed rules
be effective?

If we publish these proposed rules as
final rules, they will remain in effect for
5 years after the date they become
effective, unless we extend them, or
revise and issue them again.

Clarity of These Proposed Rules

Executive Order 12866, as
supplemented by Executive Order
13563, requires each agency to write all
rules in plain language. In addition to
your substantive comments on these
proposed rules, we invite your
comments on how to make them easier
to understand.

For example:

¢ Would more, but shorter, sections
be better?

e Are the requirements in the rules
clearly stated?

¢ Have we organized the material to
suit your needs?

¢ Could we improve clarity by adding
tables, lists, or diagrams?

e What else could we do to make the
rules easier to understand?

¢ Do the rules contain technical
language or jargon that is not clear?

5See 20 CFR 416.926a(e)(3).

e Would a different format make the
rules easier to understand, e.g., grouping
and order of sections, use of headings,
paragraphing?

When will we start to use these rules?

We will not use these rules until we
evaluate public comments and publish
final rules in the Federal Register. All
final rules we issue include an effective
date. We will continue to use our
current rules until that date. If we
publish final rules, we will include a
summary of those relevant comments
we received along with responses and
an explanation of how we will apply the
new rules.

Regulatory Procedures

Executive Order 12866, as
Supplemented by Executive Order
13563

We have consulted with the Office of
Management and Budget (OMB) and
determined that this NPRM meets the
criteria for a significant regulatory
action under Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, OMB reviewed it.

Regulatory Flexibility Act

We certify that this NPRM will not
have a significant economic impact on
a substantial number of small entities
because they affect individuals only.
Therefore, the Regulatory Flexibility
Act, as amended, does not require us to
prepare a regulatory flexibility analysis.

Paperwork Reduction Act

These rules do not create any new or
affect any existing collections, and
therefore, do not require Office of
Management and Budget approval
under the Paperwork Reduction Act.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security—
Disability Insurance; 96.002, Social
Security—Retirement Insurance; 96.004,
Social Security—Survivors Insurance; and
96.006, Supplemental Security Income).

List of Subjects in 20 CFR Part 404

Administrative practice and
procedure; Blind, Disability benefits;
Old-Age, Survivors, and Disability
Insurance; Reporting and recordkeeping
requirements; Social Security.

Michael J. Astrue,
Commissioner of Social Security.

For the reasons set out in the

preamble, we propose to amend 20 CFR
part 404 subpart P as set forth below:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950- )

Subpart P—[Amended]

1. The authority citation for subpart P
of part 404 is revised to read as follows:
Authority: Secs. 202, 205(a)—(b) and (d)—

(h), 216(i), 221(a), (i), and (j), 222(c), 223,
225, and 702(a)(5) of the Social Security Act
(42 U.S.C. 402, 405(a)—(b) and (d)-(h), 416(i),
421(a), (i), and (j), 422(c), 423, 425, and
902(a)(5)); sec. 211(b), Pub. L. 104-193, 110
Stat. 2105, 2189; sec. 202, Pub. L. 108-203,
118 Stat. 509 (42 U.S.C. 902 note).

2. Amend appendix 1 to subpart P of
part 404 by revising item 11 of the
introductory text before part A of
appendix 1 to read as follows:

Appendix 1 to Subpart P of Part 404—
Listing of Impairments
* * * * *

11. Congenital Disorders That Affect
Multiple Body Systems (10.00 and 110.00):
[Insert date 5 years from the effective date of
the final rules].

* * * * *

3. Amend part A of appendix 1 to
subpart P of part 404 by revising the
body system name for section 10.00 in

the table of contents to read as follows:
* * * * *

10.00 Congenital Disorders That Affect
Multiple Body Systems.
* * * * *

4. Revise section 10.00 in part A of
appendix 1 to subpart P of part 404 to
read as follows:

* * * * *
Part A
* * * * *

10.00 Congenital Disorders That Affect
Multiple Body Systems

A. Which disorder do we evaluate under
this body system? Although Down syndrome
exists in non-mosaic and mosaic forms, we
evaluate only non-mosaic Down syndrome
under this body system.

B. What is non-mosaic Down syndrome?
Non-mosaic Down syndrome is a genetic
disorder. Most people with non-mosaic
Down syndrome have three copies of
chromosome 21 in all of their cells
(chromosome 21 trisomy); some have an
extra copy of chromosome 21 attached to a
different chromosome in all of their cells
(chromosome 21 translocation). Virtually all
people with non-mosaic Down syndrome
have characteristic facial or other physical
features, delayed physical development, and
intellectual disability. People with non-
mosaic Down syndrome may also have
congenital heart disease, impaired vision,
hearing problems, and other disorders. We
evaluate non-mosaic Down syndrome under
10.06. If you have non-mosaic Down
syndrome documented as described in
10.00C, we consider you disabled from birth.
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C. What evidence do we need to document
non-mosaic Down syndrome under 10.06?

1. Under 10.06A, we will find you disabled
based on laboratory findings.

a. To find that your disorder meets 10.06A,
we need a copy of the laboratory report of
karyotype analysis, which is the definitive
test to establish non-mosaic Down syndrome.
We will not purchase karyotype analysis. We
will not accept a fluorescence in situ
hybridization (FISH) test because it does not
distinguish between the mosaic and non-
mosaic forms of Down syndrome.

b. If a physician (see §§404.1513(a)(1) and
416.913(a)(1) of this chapter) has not signed
the laboratory report of karyotype analysis,
the evidence must also include a physician’s
statement that you have Down syndrome.

¢. For purposes of 10.06A, we do not
require additional evidence stating that you
have the distinctive facial or other physical
features of Down syndrome.

2. If we do not have a laboratory report of
karyotype analysis showing that you have
non-mosaic Down syndrome, we may find
you disabled under 10.06B or 10.06C.

a. Under 10.06B, we need a physician’s
report stating: (i) your karyotype diagnosis or
evidence that documents your type of Down
syndrome is consistent with prior karyotype
analysis (for example, reference to a
diagnosis of “trisomy 21”’), and (ii) that you
have the distinctive facial or other physical
features of Down syndrome. We do not
require a detailed description of the facial or
other physical features of the disorder.
However, we will not find that your disorder
meets 10.06B if we have evidence—such as
evidence of functioning inconsistent with the
diagnosis—that indicates that you do not
have non-mosaic Down syndrome.

b. If we do not have evidence of prior
karyotype analysis (you did not have testing,
or you had testing but we do not have
information from a physician about the test
results), we will find that your disorder
meets 10.06C if we have: (i) a physician’s
report stating that you have the distinctive
facial or other physical features of Down
syndrome, and (ii) evidence that your
functioning is consistent with a diagnosis of
non-mosaic Down syndrome. This evidence
may include medical or nonmedical
information about your physical and mental
abilities, including information about your
education, work history, or the results of
psychological testing. However, we will not
find that your disorder meets 10.06C if we
have evidence—such as evidence of
functioning inconsistent with the diagnosis—
that indicates that you do not have non-
mosaic Down syndrome.

D. How do we evaluate mosaic down
syndrome and other congenital disorders that
affect multiple body systems?

1. Mosaic Down syndrome. Approximately
2 percent of people with Down syndrome
have the mosaic form. In mosaic Down
syndrome, there are some cells with an extra
copy of chromosome 21 and other cells with
the normal two copies of chromosome 21.
Mosaic Down syndrome can be so slight as
to be undetected clinically, but it can also be
profound and disabling, affecting various
body systems.

2. Other congenital disorders that affect
multiple body systems. Other congenital

disorders, such as congenital anomalies,
chromosomal disorders, dysmorphic
syndromes, inborn metabolic syndromes, and
perinatal infectious diseases, can cause
deviation from, or interruption of, the normal
function of the body or can interfere with
development. Examples of these disorders
include both the juvenile and late-onset
forms of Tay-Sachs disease, trisomy X
syndrome (XXX syndrome), fragile X
syndrome, phenylketonuria (PKU), caudal
regression syndrome, and fetal alcohol
syndrome. For these disorders and other
disorders like them, the degree of deviation,
interruption, or interference, as well as the
resulting functional limitations and their
progression, may vary widely from person to
person and may affect different body
systems.

3. Evaluating the effects of mosaic Down
syndrome or another congenital disorder
under the listings. When the effects of mosaic
Down syndrome or another congenital
disorder that affects multiple body systems
are sufficiently severe we evaluate the
disorder under the appropriate affected body
system(s), such as musculoskeletal, special
senses and speech, neurological, or mental
disorders. Otherwise, we evaluate the
specific functional limitations that result
from the disorder under our other rules
described in 10.00E.

E. What if your disorder does not meet a
listing? If you have a severe medically
determinable impairment(s) that does not
meet a listing, we will consider whether your
impairment(s) medically equals a listing. See
§§404.1526 and 416.926 of this chapter. If
your impairment(s) does not meet or
medically equal a listing, you may or may not
have the residual functional capacity to
engage in substantial gainful activity. We
proceed to the fourth, and if necessary, the
fifth steps of the sequential evaluation
process in §§404.1520 and 416.920 of this
chapter. We use the rules in §§404.1594 and
416.994 of this chapter, as appropriate, when
we decide whether you continue to be

disabled.

10.01 Category of Impairments, Congenital
Disorders That Affect Multiple Body Systems

10.06 Non-mosaic Down syndrome
(chromosome 21 trisomy or chromosome 21
translocation), documented by:

A. A laboratory report of karyotype
analysis signed by a physician, or both a
laboratory report of karyotype analysis not
signed by a physician and a statement by a
physician that you have Down syndrome (see
10.00C1).

Or

B. A physician’s report stating that you
have chromosome 21 trisomy or chromosome
21 translocation consistent with prior
karyotype analysis with the distinctive facial
or other physical features of Down syndrome
(see 10.00C2a).

OR

C. A physician’s report stating that you
have Down syndrome with the distinctive
facial or other physical features and evidence
demonstrating that you function at a level
consistent with non-mosaic Down syndrome
(see 10.00C2b).

* * * * *

5. Amend part B of appendix 1 to subpart
P of part 404 by revising the body system
name in section 110.00 in the table of
contents to read as follows:
* * * * *

110.00 Congenital Disorders That
Affect Multiple Body Systems

6. Revise section 110.00 in part B of
appendix 1 to subpart P of part 404 to
read as follows:

Appendix 1 to Subpart P of Part 404—
Listing of Impairments

* * * * *
Part B
* * * * *

110.00 Congenital Disorders That Affect
Multiple Body Systems

A. Which disorders do we evaluate under
this body system? We evaluate non-mosaic
Down syndrome and catastrophic congenital
disorders under this body system.

B. What is non-mosaic Down syndrome?
Non-mosaic Down syndrome is a genetic
disorder. Most children with non-mosaic
Down syndrome have three copies of
chromosome 21 in all of their cells
(chromosome 21 trisomy); some have an
extra copy of chromosome 21 attached to a
different chromosome in all of their cells
(chromosome 21 translocation). Virtually all
children with non-mosaic Down syndrome
have characteristic facial or other physical
features, delayed physical development, and
intellectual disability. Children with non-
mosaic Down syndrome may also have
congenital heart disease, impaired vision,
hearing problems, and other disorders. We
evaluate non-mosaic Down syndrome under
110.06. If you have non-mosaic Down
syndrome documented as described in
110.00C, we consider you disabled from
birth.

C. What evidence do we need to document
non-mosaic Down syndrome under 110.06?

1. Under 110.06A, we will find you
disabled based on laboratory findings.

a. To find that your disorder meets
110.06A, we need a copy of the laboratory
report of karyotype analysis, which is the
definitive test to establish non-mosaic Down
syndrome. We will not purchase karyotype
analysis. We will not accept a fluorescence
in situ hybridization (FISH) test because it
does not distinguish between the mosaic and
non-mosaic forms of Down syndrome.

b. If a physician (see §§404.1513(a)(1) and
416.913(a)(1) of this chapter) has not signed
the laboratory report of karyotype analysis,
the evidence must also include a physician’s
statement that you have Down syndrome.

c. For purposes of 110.06A, we do not
require evidence stating that you have the
distinctive facial or other physical features of
Down syndrome.

2. If we do not have a laboratory report of
karyotype analysis documenting that you
have non-mosaic Down syndrome, we may
find you disabled under 110.06B or 110.06C.

a. Under 110.06B, we need a physician’s
report stating: (i) Your karyotype diagnosis or
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evidence that documents your type of Down
syndrome that is consistent with prior
karyotype analysis (for example, reference to
a diagnosis of “trisomy 21”) and (ii) that you
have the distinctive facial or other physical
features of Down syndrome. We do not
require a detailed description of the facial or
other physical features of the disorder.
However, we will not find that your disorder
meets 110.06B if we have evidence—such as
evidence of functioning inconsistent with the
diagnosis—that indicates that you do not
have non-mosaic Down syndrome.

b. If we do not have evidence of prior
karyotype analysis (you did not have testing,
or you had testing but we do not have
information from a physician about the test
results), we will find that your disorder
meets 110.06C if we have: (i) a physician’s
report stating that you have the distinctive
facial or other physical features of Down
syndrome and (ii) evidence that your
functioning is consistent with a diagnosis of
non-mosaic Down syndrome. This evidence
may include medical or nonmedical
information about your physical and mental
abilities, including information about your
development, education, work history, or the
results of psychological testing. However, we
will not find that your disorder meets
110.06C if we have evidence—such as
evidence of functioning inconsistent with the
diagnosis—that indicates that you do not
have non-mosaic Down syndrome.

D. What are catastrophic congenital
disorders? Some catastrophic congenital
disorders, such as anencephaly, cyclopia,
chromosome 13 trisomy (Patau syndrome or
trisomy D), and chromosome 18 trisomy
(Edwards’ syndrome or trisomy E) are usually
expected to result in early death. Others such
as cri du chat syndrome (chromosome 5p
deletion syndrome) and the infantile onset
form of Tay-Sachs disease interfere very
seriously with development. We evaluate
catastrophic congenital disorders under
110.08. The term ‘““very seriously” in 110.08
has the same meaning as in the term
“extreme” in § 416.926a(e)(3) of this chapter.

E. What evidence do we need under
110.087

We need one of the following to determine
if your disorder meets 110.08A or B:

1. A laboratory report of the definitive test
that documents your disorder (for example,
genetic analysis or evidence of biochemical
abnormalities) signed by a physician.

2. A laboratory report of the definitive test
that documents your disorder that is not
signed by a physician and a report from a
physician stating that you have the disorder.

3. A report from a physician stating that
you have the disorder with the typical
clinical features of the disorder and that you
had definitive testing that documented your
disorder. In this case, we will find that your
disorder meets 110.08A or B unless we have
evidence that indicates that you do not have
the disorder.

4. If we do not have the definitive
laboratory evidence we need under E1, E2, or
E3, we will find that your disorder meets
110.08A or B if we have: (i) a report from a
physician stating that you have the disorder
and that you have the typical clinical features
of the disorder, and (ii) other evidence that

supports the diagnosis. This evidence may
include medical or nonmedical information
about your development and functioning.

5. For obvious catastrophic congenital
anomalies that are expected to result in early
death, such as anencephaly and cyclopia, we
need evidence from a physician that
demonstrates that the infant has the
characteristic physical features of the
disorder. In these rare cases, we do not need
laboratory testing or any other evidence that
confirms the disorder.

F. How do we evaluate mosaic Down
syndrome and other congenital disorders that
affect multiple body systems?

1. Mosaic Down syndrome. Approximately
2 percent of children with Down syndrome
have the mosaic form. In mosaic Down
syndrome, there are some cells with an extra
copy of chromosome 21 and other cells with
the normal two copies of chromosome 21.
Mosaic Down syndrome can be so slight as
to be undetected clinically, but it can also be
profound and disabling, affecting various
body systems.

2. Other congenital disorders that affect
multiple body systems. Other congenital
disorders, such as congenital anomalies,
chromosomal disorders, dysmorphic
syndromes, inborn metabolic syndromes, and
perinatal infectious diseases, can cause
deviation from, or interruption of, the normal
function of the body or can interfere with
development. Examples of these disorders
include both the juvenile and late-onset
forms of Tay-Sachs disease, trisomy X
syndrome (XXX syndrome), fragile X
syndrome, phenylketonuria (PKU), caudal
regression syndrome, and fetal alcohol
syndrome. For these disorders and other
disorders like them, the degree of deviation,
interruption, or interference, as well as the
resulting functional limitations and their
progression, may vary widely from child to
child and may affect different body systems.

3. Evaluating the effects of mosaic Down
syndrome or another congenital disorder
under the listings. When the effects of mosaic
Down syndrome or another congenital
disorder that affects multiple body systems
are sufficiently severe we evaluate the
disorder under the appropriate affected body
system(s), such as musculoskeletal, special
senses and speech, neurological, or mental
disorders. Otherwise, we evaluate the
specific functional limitations that result
from the disorder under our other rules
described in 110.00G.

G. What if your disorder does not meet a
listing? If you have a severe medically
determinable impairment(s) that does not
meet a listing, we will consider whether your
impairment(s) medically equals a listing. See
§416.926 of this chapter. If your
impairment(s) does not meet or medically
equal a listing, we will consider whether it
functionally equals the listings. See
§§416.924a and 416.926a of this chapter. We
use the rules in § 416.994a of this chapter
when we decide whether you continue to be
disabled.

110.01 Category of Impairments,
Congenital Disorders That Affect Multiple
Body Systems

110.06 Non-mosaic Down syndrome
(chromosome 21 trisomy or chromosome 21
translocation), documented by:

A. A laboratory report of karyotype
analysis signed by a physician, or both a
laboratory report of karyotype analysis not
signed by a physician and a statement by a
physician that the child has Down syndrome
(see 110.00C1).

OR

B. A physician’s report stating that the
child has chromosome 21 trisomy or
chromosome 21 translocation consistent with
karyotype analysis with the distinctive facial
or other physical features of Down syndrome
(see 110.00C2a).

OR

C. A physician’s report stating that the
child has Down syndrome with the
distinctive facial or other physical features
and evidence demonstrating that the child is
functioning at the level of a child with non-
mosaic Down syndrome (see 110.00C2b).

110.08 A catastrophic congenital disorder
(see 110.00D and 110.00E) with:

A. Death usually expected within the first
months of life.

OR

B. Very serious interference with
development or functioning.
* * * * *
[FR Doc. 2011-27357 Filed 10-24-11; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-109006—11]
RIN 1545-BK13

Modifications of Certain Derivative
Contracts; Hearing Cancellation

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Cancellation of notice of public
hearing on notice of proposed
rulemaking by cross-reference to
temporary regulations.

SUMMARY: This document cancels a
public hearing on notice of proposed
rulemaking by cross-reference to
temporary regulations relating to
whether an exchange for purposes of
§1.1001-1(a) occurs for the
nonassigning counterparty when there
is an assignment of certain derivative
contracts.

DATES: The public hearing, originally
scheduled for October 27, 2011 at 10
a.m., is cancelled.

FOR FURTHER INFORMATION CONTACT:
Richard A. Hurst of the Publications and
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Regulations Branch, Legal Processing
Division, Associate Chief Counsel
(Procedure and Administration), at
Richard.A.Hurst@irscounsel.treas.gov.

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking by cross-
reference to temporary regulations and a
notice of public hearing that appeared
in the Federal Register on Friday, July
22,2011 (76 FR 43957), announced that
a public hearing was scheduled for
October 27, 2011, beginning at 10 a.m.
in the auditorium of the Internal
Revenue Building, 1111 Constitution
Avenue, NW., Washington, DC. The
subject of the public hearing is under
section 1001 of the Internal Revenue
Code.

The public comment period for a
notice of proposed rulemaking by cross-
reference to temporary regulations
expired on October 20, 2011. Outlines of
topics to be discussed at the hearing
were due on October 20, 2011. A notice
of propose rulemaking by cross-
reference to temporary regulations and
notice of public hearing instructed those
interested in testifying at the public
hearing to submit an outline of the
topics to be addressed. As of Friday,
October 21, 2011, no one has requested
to speak. Therefore, the public hearing
scheduled for October 27, 2011 is
cancelled.

LaNita Van Dyke,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel, Procedure and Administration.

[FR Doc. 2011-27573 Filed 10~24-11; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-109564—10]
RIN 1545-BJ37

Partner’s Distributive Share

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations removing § 1.704—
1(b)(2)(iii)(e) (the de minimis partner
rule) because the rule may have resulted
in unintended tax consequences. The
proposed regulations affect partnerships
and their partners.

DATES: Written or electronic comments
and requests for a public hearing must
be received by January 23, 2012.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-109564—10), Room

5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-109564—
10), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue, NW,
Washington, DC; or sent electronically,
via the Federal eRulemaking Portal at
http://www.regulations.gov (IRS REG—
109564-10).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Michala Irons, at (202) 622-3050;
concerning submission of comments, or
requests for a public hearing, Richard
Hurst, at (202) 622—2949 (TDD
Telephone) (not toll free numbers) and
his e-mail address is
Richard.A.Hurst@irscounsel.treas.gov.

SUPPLEMENTARY INFORMATION:

Background

Subchapter K is intended to permit
taxpayers to conduct joint business
activities through a flexible economic
arrangement without incurring an
entity-level tax. To achieve this goal of
a flexible economic arrangement,
partners are generally permitted to
decide among themselves how a
partnership’s items will be allocated.
Section 704(a) of the Internal Revenue
Code provides that a partner’s
distributive share of income, gain, loss,
deduction, or credit shall, except as
otherwise provided, be determined by
the partnership agreement.

Section 704(b) places a significant
limitation on the general flexibility of
section 704(a). Specifically, section
704(b) provides that a partner’s
distributive share of income, gain, loss,
deduction, or credit (or item thereof)
shall be determined in accordance with
the partner’s interest in the partnership
(determined by taking into account all
facts and circumstances) if the
allocation to a partner under the
partnership agreement of income, gain,
loss, deduction, or credit (or item
thereof) does not have substantial
economic effect. Thus, the statute
provides that partnership allocations
either must have substantial economic
effect or must be in accordance with the
partners’ interests in the partnership.

Section 1.704-1(b)(2)(i) provides that
the determination of whether an
allocation of income, gain, loss, or
deduction to a partner has substantial
economic effect involves a two-part
analysis that is made as of the end of the
partnership taxable year to which the
allocation relates. First, the allocation
must have economic effect within the
meaning of § 1.704-1(b)(2)(ii). Second,

the economic effect of the allocation
must be substantial within the meaning
of § 1.704—1(b)(2)(iii).

For an allocation to have economic
effect, it must be consistent with the
underlying economic arrangement of the
partners. This means that, in the event
that there is an economic benefit or
burden that corresponds to the
allocation, the partner to whom the
allocation is made must receive such
economic benefit or bear such economic
burden. See §1.704—1(b)(2)(ii).
Generally, an allocation of income, gain,
loss, or deduction (or item thereof) to a
partner will have economic effect if, and
only if, throughout the full term of the
partnership, the partnership agreement
provides: (1) for the determination and
maintenance of the partners’ capital
accounts in accordance with §1.704—
1(b)(2)(iv); (2) for liquidating
distributions to the partners to be made
in accordance with the positive capital
account balances of the partners; and (3)
for each partner to be unconditionally
obligated to restore the deficit balance
in the partner’s capital account
following the liquidation of the
partner’s partnership interest. In lieu of
satisfying the third criterion, the
partnership may satisfy the qualified
income offset rules set forth in § 1.704—
1(b)(2)(i)(d).

Section 1.704-1(b)(2)(iii)(a) provides
as a general rule that the economic
effect of an allocation (or allocations) is
substantial if there is a reasonable
possibility that the allocation (or
allocations) will affect substantially the
dollar amounts to be received by the
partners from the partnership,
independent of tax consequences. This
section further provides that, even if the
allocation affects substantially the dollar
amounts, the economic effect of the
allocation (or allocations) is not
substantial if, at the time the allocation
(or allocations) becomes part of the
partnership agreement: (1) The after-tax
economic consequences of at least one
partner may, in present value terms, be
enhanced compared to such
consequences if the allocation (or
allocations) were not contained in the
partnership agreement, and (2) there is
a strong likelihood that the after-tax
economic consequences of no partner
will, in present value terms, be
substantially diminished compared to
such consequences if the allocation (or
allocations) were not contained in the
partnership agreement.
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Explanation of Provisions

Removal of De Minimis Partner Rule in
§ 1.704-1(b)(2)(iii)(e)

The de minimis partner rule in
§ 1.704-1(b)(2)(iii)(e) (TD 9398, 73 FR
28699-01) was promulgated on May 19,
2008, as part of final regulations with
respect to partners that are look-through
entities. The de minimis partner rule
provides that for purposes of applying
the substantiality rules, the tax
attributes of de minimis partners need
not be taken into account and defines a
de minimis partner as any partner,
including a look-through entity that
owns, directly or indirectly, less than 10
percent of the capital and profits of a
partnership, and who is allocated less
than 10 percent of each partnership item
of income, gain, loss, deduction, and
credit. The intent of the de minimis
partner rule was to allow partnerships
to avoid the complexity of testing the
substantiality of insignificant
allocations to partners owning very
small interests in the partnership. It was
not intended to allow partnerships to
entirely avoid the application of the
substantiality regulations if the
partnership is owned by partners each
of whom owns less than 10 percent of
the capital or profits, and who are
allocated less than 10 percent of each
partnership item of income, gain, loss,
deduction, and credit. The IRS and the
Treasury Department have determined
that the de minimis partner rule should
be removed in order to prevent
unintended tax consequences. The IRS
and the Treasury Department request
comments on how to reduce the burden
of complying with the substantial
economic effect rules, with respect to
look-through partners, without
diminishing the safeguards the rules
provide.

Proposed Effective Date

These regulations are proposed to be
effective the date final regulations are
published in the Federal Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that § 553(b)
of the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the regulation
does not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
§ 7805(f) of the Internal Revenue Code,
this notice of proposed rulemaking has

been submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Requests for a Public
Hearing

Before the proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments that are
submitted timely to the IRS. The IRS
and the Treasury Department request
comments on the clarity of the proposed
rules and how they can be made easier
to understand. All comments will be
available for public inspection and
copying. A public hearing may be
scheduled if requested in writing by any
person that timely submits written or
electronic comments. If a public hearing
is scheduled, notice of the date, time,
and place for the public hearing will be
published in the Federal Register.

Drafting Information

The principal author of these
regulations is Michala Irons, Office of
the Associate Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and the Treasury Department
participated in its development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR Part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. In § 1.704—1 paragraph
(b)(2)(iii)(e) is removed.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2011-27575 Filed 10-24-11; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R07-OAR-2011-0859; FRL-9482-8]

Approval and Promulgation of Air
Quality Implementation Plans;
Missouri; Reasonably Available
Control Technology (RACT) for the 8-
Hour Ozone National Ambient Air
Quality Standard (NAAQS)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to
conditionally approve a State
Implementation Plan (SIP) revision
submitted by the State of Missouri to
EPA on January 17, 2007, with a
supplemental revision submitted to EPA
on June 1, 2011. The purpose of these
SIP revisions is to satisfy the RACT
requirements for volatile organic
compounds (VOCs) set forth by the
Clean Air Act (CAA or Act) with respect
to the 8-hour ozone NAAQS. In addition
to proposing approval on the 2007
submission, EPA is also proposing to
approve several VOC rules adopted by
Missouri and submitted to EPA in a
letter dated August 16, 2011 for
approval into its SIP. We are approving
these revisions because they enhance
the Missouri SIP by improving VOC
emission controls in Missouri. EPA’s
proposal to conditionally approve the
SIP submittal is consistent with section
110(k)(4) of the CAA. As part of the
conditional approval, Missouri would
have up to twelve months from the date
of EPA’s final conditional approval of
the SIP revisions in which to revise its
rules to be consistent with the CAA.

DATES: Comments must be received on
or before November 25, 2011.

ADDRESSES: Submit your comments
identified by Docket ID No. EPA-R07-
OAR-2011-0589, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: kemp.lachala@epa.gov.

3. Mail or Hand Delivery or Courier:
Lachala Kemp, Air Planning and
Development Branch, Environmental
Protection Agency Region 7, 901 North
5th Street, Kansas City, Kansas 66101.

Instructions: Direct your comments to
Docket ID No. EPA-R07-OAR-2011-
0859. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
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personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket. All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
e.g., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in http://
www.regulations.gov or in hard copy at
the U.S. Environmental Protection
Agency Region 7, 901 North 5th Street,
Kansas City, Kansas 66101, from 8 a.m.
to 4:30 p.m., Monday through Friday,
excluding legal holidays. EPA requests
that you contact the person listed in the
FOR FURTHER INFORMATION CONTACT
section to schedule your inspection. The
interested persons wanting to examine
these documents should make an
appointment with the office at least 24
hours in advance.

FOR FURTHER INFORMATION CONTACT: Ms.
Lachala Kemp, Air Planning and
Development Branch, U.S.
Environmental Protection Agency
Region 7, 901 N. 5th Street, Kansas City,
Kansas 66101; telephone number (913)
551-7214; e-mail address:
kemp.lachala@epa.gov.

SUPPLEMENTARY INFORMATION:

Throughout this document, “we,
or “our” refer to EPA. This section
provides additional information by
addressing the following questions:

Table of Contents

EEITs ’

us,

I. What action is EPA proposing?

II. Statutory and Regulatory Background
[I. Summary of Missouri’s SIP Revision
IV. Missouri’s VOC RACT Rules

V. EPA’s Proposed Action

VI. Statutory and Executive Order Reviews

I. What action is EPA proposing?

EPA is proposing to conditionally
approve a SIP revision submitted by the
State of Missouri to EPA on January 17,
2007, and June 1, 2011. The purpose of
these revisions is to control the
emissions of VOCs, consistent with
Control Techniques Guidelines (CTGs)
issued by EPA. EPA is also proposing to
approve several VOC rules approved by
Missouri and submitted to EPA in a
letter dated August 16, 2011 for
approval into its SIP. The purpose of
these rules is to satisfy the RACT
requirements of the CAA for the
Missouri portion of the St. Louis
metropolitan 8-hour ozone
nonattainment area. As explained
further below, at this time, EPA is
unable to fully approve the State’s
RACT SIP revision because the current
submittal does not yet meet all RACT
requirements. Specifically, at this time,
Missouri has not submitted a RACT rule
for inclusion into the Missouri SIP to
address one CTG: Solvent Cleanup
Operations. However, based on
Missouri’s commitment to do so by
December 31, 2012, pursuant to section
110(k)(4) of the CAA, EPA is proposing
to conditionally approve Missouri’s
proposed SIP revision at this time.
Under that section, EPA may approve a
SIP revision based on a commitment of
the State to adopt specific enforceable
measures by a date certain, but not later
than 1 year after the date of approval of
the SIP. This conditional approval
would be treated as a disapproval if
Missouri fails to comply with this
commitment.

We are proposing to conditionally
approve these revisions because they
represent RACT under the 8-hour ozone
NAAQS. These requirements are based
on (1) Missouri’s RACT analysis and
certification that previously adopted
RACT controls in Missouri’s SIP that
were previously approved by EPA under
the 1-hour ozone NAAQS continue to
represent RACT; (2) the adoption by
Missouri of new or more stringent
regulations that represent RACT control

1 See letter from MDNR to EPA, dated September
30, 2011.

levels for CTGs issued by EPA after
2006; and (3) a negative declaration that
certain categories of sources that do not
exist in Missouri.

II. Statutory and Regulatory
Background

CAA section 172(c)(1) requires that
SIPs for nonattainment areas “provide
for the implementation of all reasonably
available control measures as
expeditiously as practicable (including
such reductions in emissions from
existing sources in the area as may be
obtained through the adoption, at a
minimum, of reasonably available
control technology) and shall provide
for attainment of the national primary
ambient air quality standards.” The St.
Louis metropolitan area—which
includes the counties of Franklin,
Jefferson, St. Charles and St. Louis and
the city of St. Louis in Missouri—is
currently designated as a moderate
nonattainment area under the 8-hour
ozone standard. For areas in moderate
nonattainment with the ozone NAAQS,
section 182(b)(2) requires states to
submit SIP revisions to EPA that require
sources of VOCs that are subject to a
CTG issued by EPA, and all other major
stationary sources,? in the
nonattainment area to implement RACT.

EPA has defined RACT as the lowest
emissions limitation that a particular
source is capable of meeting by the
application of control technology that is
reasonably available, considering
technological and economic feasibility.
44 FR 53761 (Sept. 17, 1979). EPA
provides states with guidance
concerning what types of controls could
constitute RACT for a given source
category through the issuance of a CTG.
See 71 FR 58745, 58747 (Oct. 5, 2006).

Section 182(f) of the CAA requires
that all SIP provisions required for
major stationary sources of VOCs shall
also apply to major stationary sources of
Nitrogen Oxides (NOx). With respect to
NOx;, section 182(f) authorizes EPA to
exempt the sources in an area from the
NOx RACT requirements through a
“waiver,” if EPA finds that additional
reductions of NOx would not contribute
to attainment of the NAAQS for ozone
in that area. On June 9, 2011, EPA
published a final determination that the
St. Louis Metropolitan area has attained
the 8-hour ozone standard based on
three years of complete, quality assured
ambient air quality monitoring data. See
76 FR 33647. On July 21, 2011, EPA
approved Missouri’s request for such a

2For a moderate nonattainment area, a major
stationary source is one which emits, or has the
potential to emit, one hundred tons per year or
more of VOCs. See CAA section 302(j).
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“NOx waiver,” effective September 19,
2011. 76 FR 43598. Based on this rule,
on September 9, 2011, Missouri
withdrew the portion of its 2007
submission relating to NOx RACT.
Therefore, today’s action only addresses
Missouri’s RACT obligations for VOCs.

III. Summary of Missouri’s SIP
Revision

On January 17, 2007, Missouri
Department of Natural Resources
(MDNR) submitted to EPA proposed SIP
revisions demonstrating compliance
with the RACT requirements set forth by
the CAA under the 8-hour ozone
NAAQS. This submittal addressed all
source categories for which a CTG had
been issued by EPA at the time, and
addressed the controls in place for all
other major stationary sources in the
nonattainment area. Since the initial

submittal, EPA has issued a number of
new CTGs in 2006, 2007, and 2008.3

On October 5, 2006, EPA issued four
CTGs which states were required to
address by October 5, 2007 (71 FR
58745): Lithographic Printing and
Letterpress Printing Materials; Flexible
Packaging Printing Materials; Flat Wood
Paneling Coatings; and Industrial
Cleaning Solvents. Also, on October 9,
2007, EPA issued three CTGs which
states were required to address by
October 9, 2008 (72 FR 57215): Paper,
Film, and Foil Coatings; Metal Furniture
Coatings; and Large Appliance Coatings.
Furthermore, on October 7, 2008, EPA
issued four CTGs which states were
required to address by October 7, 2009
(73 FR 58481): Miscellaneous Metal and
Plastic Parts Coatings; Auto and Light-
Duty Truck Assembly Coatings;
Fiberglass Boat Manufacturing
Materials; and Miscellaneous Industrial

Adhesives. As a result of these new
CTGs, Missouri submitted an
amendment to its prior RACT
demonstration on June 1, 2011. In
addition, on August 16, 2011, Missouri
submitted proposed revisions to its SIP
to EPA. These revisions will ensure that
the requirements of the new CTGs will
be incorporated into the VOC RACT
rules for the St. Louis moderate ozone
nonattainment area.

IV. Missouri’s VOC RACT Rules

Missouri’s SIP submittals dated
January 17, 2007, and June 1, 2011,
include an analysis of its VOC rules for
the Missouri portion of the St. Louis
metropolitan 8-hour ozone NAAQS
nonattainment area. Table 1 summarizes
the CTGs issued by EPA both prior to
2006 and after 2006, and the
corresponding Missouri VOC rules
which address these CTGs.

TABLE 1—CTG SOURCE CATEGORIES AND APPLICABLE MISSOURI VOC RACT RULES

Missouri State rule

CTG Source category

10 CSR 10-5.295 Control of Emissions From Aerospace Manufacture

and Rework Facilities.

ations.

Aerospace Manufacturing and Rework Operations & Coating Oper-

10 CSR 10-5.330
ing Operations.
10 CSR 10-5.220

Transfer.
10 CSR 10-5.330
ing Operations.
10 CSR 10-5.330
ing Operations.
10 CSR 10-5.310
10 CSR 10-5.330
ing Operations.
10 CSR 10-5.330
ing Operations.
10 CSR 10-5.340

Control of Emissions From Industrial Surface Coat-
Control of Petroleum Liquid Storage, Loading and
Control of Emissions From Industrial Surface Coat-
Control of Emissions From Industrial Surface Coat-

Liquefied Cutback Asphalt Paving Restricted
Control of Emissions From Industrial Surface Coat-

Control of Emissions From Industrial Surface Coat-

Control of Emissions From Rotogravure and Flexo-

graphic Printing Facilities.

10 CSR 10-5.340

Control of Emissions From Rotogravure and Flexo-

graphic Printing Facilities.

10 CSR 10-5.220
Transfer.

10 CSR 10-5.220
Transfer.

10 CSR 10-5.390

Control of Petroleum Liquid Storage, Loading and
Control of Petroleum Liquid Storage, Loading and

Control of Emissions From Manufacture of Paints,

Varnishes, Lacquers, Enamels and Other Allied Surface Coating Op-

erations.
10 CSR 10-5.330
ing Operations.
10 CSR 10-5.330
ing Operations.
10 CSR 10-5.330
ing Operations.
10 CSR 10-5.330
ing Operations.
10 CSR 10-5.330
ing Operations.
10 CSR 10-5.442

Control of Emissions From Industrial Surface Coat-
Control of Emissions From Industrial Surface Coat-
Control of Emissions From Industrial Surface Coat-
Control of Emissions From Industrial Surface Coat-
Control of Emissions From Industrial Surface Coat-

Control of Emissions From Lithographic and Letter-

press Printing Operations.

10 CSR 10-5.330
ing Operations.
10 CSR 10-5.220

Transfer.

Control of Emissions From Industrial Surface Coat-

Control of Petroleum Liquid Storage, Loading and

3Under section 183(b), EPA is required to
periodically review and, as necessary, update CTGs.

Automobile and Light-Duty Truck Assembly Coatings.
Bulk Gasoline Plants.

Can Coatings.

Coil Coatings.

Cutback Asphalt.
Fabric Coatings.

Flat Wood Paneling Coatings.

Flexible Package Printing.

Flexographic and Rotogravure Printing.
Gasoline Dispensing Stage |l Vapor Recovery.
Gasoline Service Stations.

Ink and Paint Manufacturing.

Large Appliance Coatings.

Magnet Wire, Surface Coating.

Metal Furniture Coatings.

Miscellaneous Industrial Adhesives.

Miscellaneous Metal and Plastic Parts Coatings.
Offset Lithographic Printing and Letterpress Printing.
Paper, Film, and Foil Coatings.

Petroleum Liquid Storage in External Floating Roof Tanks.
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TABLE 1—CTG SOURCE CATEGORIES AND APPLICABLE MISSOURI VOC RACT RuLEs—Continued

Missouri State rule

CTG Source category

10 CSR 10-5.350 Control of Emissions From Manufacture of Syn-
thesized Pharmaceutical Products.

10 CSR 10-5.410 Control of Emissions From Manufacture of Poly-
styrene Resin.

10 CSR 10-5.455 Control of Emissions From Industrial Solvent
Cleaning Operations.

10 CSR 10-5.300 Control of Emissions From Solvent Metal Cleaning

10 CSR 10-5.220 Control of Petroleum Liquid Storage, Loading and
Transfer.

10 CSR 10-5.420 Control of Equipment Leaks From Synthetic Or-
ganic Chemical and Polymer Manufacturing Plants.

10 CSR 10-5.550 Control of Volatile Organic Compound Emissions
From Reactor Processes and Distillation Operations Processes in the
Synthetic Organic Chemical Manufacturing Industry.

10 CSR 10-5.220 Control of Petroleum Liquid Storage, Loading and
Transfer.

10 CSR 10-5.220 Control of Petroleum Liquid Storage, Loading and
Transfer.

10 CSR 10-5.500 Control of Emissions From Volatile Organic Liquid
Storage.

10 CSR 10-5.530 Control of Emissions From Wood Furniture Manu-

Pharmaceutical Products.
Polyester Resin.
Solvent Cleanup Operations.4

Solvent Metal Cleaning.
Storage of Petroleum Liquids in Fixed Roof Tanks.

Synthetic Organic Chemical Manufacturing.

Synthetic Organic Chemical and Polymer Manufacturing Equipment,
Equipments Leaks from.

Tank Truck Gasoline Loading Terminals.
Tank Trucks, Gasoline, and Vapor Collection Systems.
Volatile Organic Liquid Storage in Floating and Fixed Roof Tanks.

Wood Furniture Manufacturing.

facturing Operations.

A. CTGs Issued Prior to 2006

With respect 4 to Missouri’s VOC
RACT rules that address CTGs issued by
EPA prior to 2006, EPA has previously
approved these rules into the Missouri
SIP as RACT for the 1-hour ozone
standard. In its June 1, 2011, submittal
to EPA, MDNR reviewed all of the St.
Louis area VOC rules and certified that
they still satisfy RACT requirements for
the 8-hour ozone standard by the
application of control technology that is
reasonably available considering
technological and economic feasibility.
EPA is proposing to approve this
certification in today’s rulemaking.

B. CTGs Issued After 2006

With respect to addressing CTGs
issued by EPA after 2006, Missouri
submitted three revised rules to EPA for
inclusion into the Missouri SIP. EPA
has reviewed these new VOC rule
revisions with respect to the RACT
requirements and the recommendations
in the new CTGs and proposes to find
that these revisions meet RACT. A brief
description of the VOC rules that are
proposed for approval in this action is
provided below.

1. 10 CSR 10-5.330 Industrial Surface
Coating Operations

This rule amendment exempts
facilities that are regulated under other
rules that limit emissions of VOCs and
incorporates changes in RACT for
surface coating operations in the St.

4 At this time, Missouri has not submitted this
rule revision to EPA for inclusion into the SIP.
However, as discussed previously, Missouri has
committed to doing so by December 31, 2012.

Louis ozone nonattainment area to be
consistent with the current federal
RACT CTGs. Compliance with these
rules is required by March 1, 2012.

These revised requirements are based
on and consistent with the following
CTG documents issued by EPA since
2006:

Flat Wood Paneling Coatings

Paper, Film, and Foil Coatings
Miscellaneous Industrial Adhesives
Large Appliance Coatings

Metal Furniture Coatings
Miscellaneous Metal and Plastic Parts
Coatings

e Automobile and Light-Duty Truck
Assembly Coatings

The revisions to this rule either create
new source categories that are subject to
VOC limits (the first three CTG source
categories on this list) or strengthen
limits that are already existing for other
source categories (the last four CTG
source categories on this list). The rule
revisions also specify work practices for
sources that are subject to this rule.

2.10 CSR 10-5.340 Rotogravure and
Flexographic Printing

This rule amendment adds specific
limits of VOCs for flexible package
printing operations in the St. Louis
ozone nonattainment area. The rule
amendment will add stricter emission
limits and lower applicability limits, as
well as add flexible package printing
presses as a source subcategory. These
changes are intended to make the limits
consistent with the current federal
RACT CTGs. Compliance with these
rules is required by March 1, 2012.

These revised requirements are based
on and consistent with the following
CTG document issued by EPA since
2006:

o Flexible Packaging Printing Material